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I. Introduction 


of expression in 


duties, and that the concept of rights, especially of fundamental 
rights, is foreign to the Shar ah, 

"The rest of this book is concerned with two principal themes, 
namely, affirmative evidence in support of freedom of expression, 
and the limitations, whether moral or legal, which Islam imposes on 
the exercise of this freedom, These two themes, it may be said, are 
investigative in their purpose, which is why I should add that a third 
feature of the volume at hand is its attempt at reassessing certain 
issues and to highlight the need for a fresh review of the source 
materials of the Shariah, whenever this was deemed to be necessary 
and desirable. My review of the source materials and the perspective 
I derive from them is generally intended to interpret the Shar ah in 
the light of contemporary developments, and to seek to relate its 
directives to modern issues. 

‘The section on affirmative evidence on the freedom of expression 
draws attention, in the first place, to some of the principles enunci- 
ated in the Holy Qur'an, and the Sunnah, i.e. the normative teach- 
ings ofthe Prophet Mabanad &, which provide the authority for 

this freedom. In this connection, I have discussed the fact that, 
despite the existence of affirmative evidence in the sources, nowhere 
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does one find, nor indeed would one expect to find in the scholas~ 
tic works of the ‘ulama’, an exclusive treatment of this freedom in 
the way which is now familiar in modern writings on constitutional 
law. The principles of hisbah, that is, commanding good and forbid- 
ding evil, nasthah or sincere advice, shiird or consultation, ijtihdd or 
independent juristic reasoning, and hagq al-mu‘aradah, or the right to 
constructive criticism, all affirm the freedom of speech and I have 
devoted a section to each. 

My discussion in this part also addresses the subject of personal 
opinion (ra’y) and its historical development, which originates in the 
question of whether, and how, the use of personal opinion should 
be regulated in the development of the rules of the Shari‘ah. The 
section on affirmative evidence ends with an exposition of the free~ 
dom of association and assembly, which is undoubtedly one of the 
most important, and yet most aspects of freedom of 
expression in Islam. My treatment of the topics discussed in this part 
is somewhat experimental in that I had no precedent on which to 
rely. My main concern has been to locate the evidence and present 
it in a coherent form, as well as to develop new perspectives on 
issues and to interpret the existing materials in the light of relevant 
hypotheses. 

‘The next section addresses freedom of religion and explores the 
extent of this freedom in a system of law which is intertwined with 
religion, and is often coterminous with the dogma and belief-struc- 
ture of Islam. The principal question I have addressed here is 
whether or not the Shari‘ah subscribes to freedom of conscience. My 
conclusion is that the Shariah takes an affirmative stand on freedom 
of religion despite a certain controversy that has arisen over the 
understanding of the Qur'an on this freedom. Some commentators 
have, for example, advanced the argument that the Qur’anic decla- 
ration that there shall be 'no compulsion in religion’ (Qur'an sitrah 
Il: verse 256) has been abrogated. This is clearly not the case, and I 
have developed a certain perspective on it. I have also reviewed 
some of the evidence pertaining to apostasy, its meaning and its 
bearing on freedom of religion. 

‘The second of my two themes, namely, restrictions on the free- 
dom of expression, occupies a much larger portion of this volume. 
I have attempted to divide these restrictions into two main cate~ 
gories —moral and legal. Violations of freedom of speech like back- 
biting, acrimonious talk, exposing the weaknesses of others, and 
even certain types of lying, obviously fall into the category of moral 
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violations and I have treated them as such. Other violations, such as 
slanderous accusation, libel, insult, sedition, and blasphemy, call for 
legal sanctions. They are clearly justiciable and therefore fall into the 
category of legal prohibitions. 

Certain concepts that relate to freedom of expression such as sedi- 
tion (fitnah), heresy (bid'ah), and disbelief (kuf), have remained 
loosely defined and versatile. I also found so much diversity in the 
treatment of these concepts in early sectarian literature that it was 
dificult identify the precise impor of concepts, and ao to ascer- 
tain positions which might be at variance with the correct teachings 
and principles of Islam. For example, in relation to sedition (fitnah), 
the Khanijites departed from the mainstream of Islamic teachings on 
many points and advocated some ideas which were decidedly 
controversial and others which were merely dubious. Also, in the 
sectarian literature pertaining to kufr, charges of heresy and disbelief 
were sometimes laid on the opponent's faction with a certain degree 
of laxity and self-assertiveness, The ‘ulama’ of the leading schools 
have identified such departures and I have tried to ascertain their 
positions. In connection with apostasy, blasphemy and heresy, I have 
alo drawn attention to a certain need to separate and distinguish 
concepts which are often pervasive and overlapping. 

I have attempted, on occasion, to develop a fresh perspective on 
the source materials of the Shariah concerning concepts or issues 
where evidence warranted such a course, In the absence of any 
precedent that could be used as a guideline in the selection of 
themes, posing questions, and the degree of emphasis that should be 
given to subsidiary and related issues, | alone take the blame for 
possible errors. There is, to the best of my knowledge, no exclusive 
study of freedom of expression in Islam available either in the 
English or Arabic languages. The task has, therefore, been somewhat 
daunting, as issues tended to criss-cross the boundanes of law, theol~ 
‘ogy and ethics, so much so that certain themes in my discussion 
tay necognive any clear boundacie at al. Akhough ! have, 

noted earlier, attempted a division of themes into the various cate- 
grin of ange ae to.on, dh clcation not intended to 
be either definitive or exhaustive, as there may be some subjects 
which could simultaneously be placed under more than one head- 
ing. Despite the fact that I have included non-legal themes, this 
enquiry is nevertheless predominantly legal in character, and depar- 
tures from this context are only made whenever necessary and 
‘warranted. 
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‘Appendix I, which appears at the end of this volume, elaborates 
the discussion in Chapter Two on haga, its definition and how it 
relates to the two allied concepts of hukm and ‘ad! respectively.’ In 
Appendices Il, Ill and IV, I have expounded, as far as my access to 
information permitted, the applied laws of some countries, includ- 
ing Malaysia, Egypt and Pakistan. But my aim in doing so was 
merely to provide a basis for comparison, and to ascertain the broad 
outline of modern law on the issues of our concern. Statutory legis- 
lation in contemporary Muslim countries is, on the the whole, not 
explicit on matters such as defining disbelief, sedition, blasphemy 
and heresy. The focus of discussion also tends to vary in the Sharfah 
and modem law. Sedition (fitnah) in the juristic literature of the 
‘Sharfah, for example, is as much a religious as it isa political issue, 
whereas in modern law we find that sedition is almost exclusively a 
political concept. This would partly explain why my discussion of 
modem law on some of these subjects tends to be somewhat selec~ 
tive, Appendix Vis devoed to a dscusion of the Salman Rushdle 

rr 


One of the principal objectives of this research has been to iden- 
tify the legal norms and guidelines of the Shariah on the issues we 
have raised. This has, in tum, entailed an attempt at consolidating 
the materials in a manner that can be used by a modern student of 
law. In evaluating the data I have made suggestions regarding their 
relevance and apphication to the lives of Muslims today, and the 
need, in certain areas at least, for fresh enquiry and solutions. Also, 1 
have presented an opinion when I was able to formulate one, but 
there are arcas that can still be developed further through research. 
Except for certain issues which might require structural 

in order to ensure harmony between the Shariah and modern law, 
the constitutions and laws of present-day Muslim countries do, on 
the whole, maintain a certain level of harmony with the principles 
of Islam, This tendency might have been less prominent in the early 
years of the post-colonial period, but now there is a general aware- 
ness of the need to enhance the Islamic identity and origins of the 
applied law in Muslim lands. The Islamic resurgence of recent 
decades has largely consisted of political demands which generated 
pressure to bring about a closer identity with the Islamic heritage. 
But these demands have not yet been translated into specific 
measures as to where and how this heritage can be utilised in creat- 
ing viable alternatives in relation to specific issues. Constitutional 
law has naturally been a prime candidate for such attempts, The 
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as a result, that social conditions have developed in a certain direc~ 
tion, and given rise to new questions to which the independent 
reasoning (ijtihad) of the legal schools (madhahib) does not relate in 
the same way as it might have in the past.” 

The need then arises either to develop further the existing posi- 
tions in the light of prevailing conditions, or, failing that, to take a 
direct approach to the source materials of Shari'ah in the quest for an 
alternative solution. These two approaches need not be mutually 
Sie pee |e are needed, the exist- 
ing opinion ‘ijtihad can ‘great assistance and may 
well show jurists to have already contemplated and debated the 
“saitte and ree that we now find more suitable to our 
conditions. 


NOTE ON TERMINOLOGY 


‘Arab writers are not consistent in the use of terminology for ‘free- 
dom of expression’. While some employ such terms as humiyyar al- 
ray, literally freedom of opinion’, and buriyyat al-gaul, "freedom of 
speech’, others have used alternative terms such as humiyyat al-tafkir, 
literally ‘freedom of thought’, hurriyyat al-ta'bir, freedom of expres- 
sion or interpretation’, and bers al-bayan, “freedom of expres~ 
sion’. Subhi Mahmassani uses hurriyyat al-ra’y, and hurriyyat al- 
ra'y wa'l-ta'bir, that is, freedom of opinion and expression. He then 
explains why this longer phrase is preferable to humriyyat al-tafkir or 
‘freedom of thought’: 


«thought is a hidden phenomenon and 2 mental activity which is 
in 
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the phrase hurriyyat al-ta’y wa'l-t'bir is thus preferable as it leaves no 
doubt that the thought, idea, or opinion at issue has been expressed and 
communicated.” 


‘Abd al-Hamid Mutawalll, too, uses huriyyat al-ra'y and humriyyat al- 
ra’y wa'l-ta'bir, while Muhammad Kamil Laylah prefers hurriyyat al- 
ra'y, ‘Abd al-Wahid Wati uses al-hurriyyah al-fikriyyah, ‘freedom of 
thought’, while ‘Abd al-Qadir ‘Awdah and Sayyid al-Sibig tend to 
use its other equivalent, huriyyat al-tafkir." Fardq al-Nabhin has, on 
the other hand, used humiyyat al-ra’y wa'l-tafkir to imply the basic 
freedom of opinion and thought, but the freedom to express and 
propagate opinion and thought is referred to as hurriyyat al-ta' bir. All 
of these writers tend to distinguish freedom of expression from free- 
dom of religion, which they consistently treat as a separate category 

referred to as hwrriyyat al-tadayyun, ‘freedom of religion’, 
hurriyyat al-‘agidah, ‘freedom of belief’, and al-hurriyyah al-diniyyah, 
‘religious freedom’. Yet, it is generally acknowledged that freedom 
of expression in Islam is in many ways complementary to freedom 
of religion; that it is an extension and a logical consequence of the 
freedom of conscience and belief which the Shari'ah has validated 
and upholds.* 

T have elsewhere elaborated, in a section on freedom of opinion, 
why the phrase humiyyat al-ra'y, literally ‘freedom of opinion’, is used 
in Islamic scholastic literature for freedom of speech, despite the 
existence of a more precise equivalent, that is, humiyyar al-qawl. This 
is, presumably, because opinion is the most important aspect of free- 
dom of expression, and also because the word ‘ra'y' has a history of 
its own. Ra'y means a considered opinion, often related to, and co- 
extensive with, personal reasoning (ijtihdd) and it signifies harmony 
with the norms and principles of Islam.” 


II. Definition and Scope 
1, DEFINITION 


Since freedom can apply to competing or even conflicting interests, 
it tends to defy the idea of a comprehensive definition, which is 
precisely why there is no clear definition for freedom. There are, of 
course, many attempts by writers and commentators to define free- 
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dom, yet they are all open to some level of uncertainty anid doubt. 
Freedom for whom? Freedom from what? And freedom to do what? 


[ec erare aba era rasta pela sphere 
of the law. dail gocieciSh pies = Wckiatice ck Roeaern oe Ca 
;, but bear in mind that it is only an attempt to define a 
certain aspect of this concept without any claim to comprehensive- 
ness, It should be noted at the outset that the basic notion of free- 
dom, in an objective sense, is common to all legal systems, traditions 
and cultures. Whether one talks of freedom in western law, Chinese 
law, of Islamic law, this must essentially mean ‘the ability of the 
individual to say or do what he or she wishes, or to avoid doing so, 
without the right of others, or the limits that are set by the 
law'," Although I have quoted this definition from an Islamic source, 
its basic message is nevertheless universal. Liberty has elsewhere been 
defined as ‘the extent to which the individual can detrmine his own 
destiny and act as he wishes, unconstrained by others.” Freedom of 
expression means ‘the absence of restraints upon the ability of indi- 
viduals or groups to communicate their ideas to others, subject to 
the understanding that they do not in turn coerce others into paying 
attention or that they do. not invade other rights essential to the 
dignity of the individual’.”” 

Freedom of expression includes freedom of the press and the 
liberty to communicate ideas in all forms including books, pictures, 
signs and other means of communication. The purpose may be to 
inform, to persuade, to convince others, to reveal the truth or to 
clarify and eliminate doubt. The last two definitions that I have 
quoted above are from western sources, and yet, the concepts that 
they convey are universal. We may also note in this connection, 
Montgomery-Watt's brief comparison of the Muslim concept of 
freedom with that of its western counterpart, in which he has high- 
lighted some of the differences between them but concluded that 
‘despite such points, however, it seems likely that there is a combi- 
nation of ideas somewhere in Islamic thought, which performs 
much the same function as the concept of freedom does in the 
west.'"' Thus, the basic notion of freedom and of freedom of expres- 
sion would appear to strike a common note in all legal traditions, 
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in respect of detail, especially with reference to the limits that are 
imposed by the Shari‘ah and the values that are to be upheld. If I 
were to characterise the rules of the Shariah on freedom of expres- 
sion, I would be inclined to say that, unlike modern legal discourses 
on the subject, the Shariah does not convey a great deal of aware 
ness about state authority and the political interests of its agencies 
and institutions. To that extent, the Shari‘ah is egalitarian and 
substantive in the sense that attention is paid to actual values rather 
than to institutional interests or the dictates of the status quo and 
power politics. But, being a religious law, the Shari'ah is only 
expected to be emphatic about moral and religious values, which 
might mean imposing restrictions on freedom of expression in arcas 
where this might come into conflict with the principles of Islam. 
This can, perhaps, be clearly seen in reference to the Shari‘ah rules 
pertaining to blasphemy, heresy and disbelief, where the dominant 
concern is to defend the dogma and belief-structure of Islam, even 
at the expense of imposing restrictions on what may, under western 
Jaw, be seen as personal matters which fall outside the concer of the 
law. The rules of the Shari'ah pertaining to the rights of citizens to 
criticise the government are, on the other hand, indicative of lati- 
tude. By comparison to some of the over-regulated areas of modem 
Jaw in relation to such matters as sedition and criticism of govern- 
ment authorities, Shari‘ah rules encourage ficxibility and tolerance. 
Moral advice and encouragement also pervade the bulk of Shariah 
rules on freedom of expression; the legal rules therein are often less 
elaborate compared to the teachings and recommendations that aim 
at developing the individual's personality and character. 


2. OBJECTIVES 


There are basically two objectives that are served by the right to free 
speech: discovery of truth and upholding human. dignity. 
Restrictions on freedom of speech imposed by society and the state, 
and the consequent fear that exposition of facts and ideas may 
invoke wrath or disfavour, naturally inhibits the discovery of truth, 
The right to free speech is also an integral part of self-development. 
Imposing restrictions on the articulation of what an individual may 
wish to say, write, express or propagate, compromises both his 
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dignity and the desire for penal growth. OF these ewo objectives 
which are recognised and validated in Islam, it is, perhaps, the 

and vindication of truth on which Islam tends to be more 

Reve Aron preuer pel opmpetsioneerstiea custo 

of Islam with its commitment to the discovery of truth. Even so, it 

sont Sv arn Aleecbyheheppeeoocee ca 

quest for truth and human dignity, the former would normally 

prevail. This order of priority can, perhaps, be seen in the Qur'snic 

text which declares that ‘God loves not the public utterance of evil 
a aa te (1V:148). 
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Note that this text imposes one major restriction on free speech and 
that is when it is evil, obscene, immoral or hurtful to others But, 
the text allows this restriction to be dropped if doing so would mean 
that the victims of injustice can make their voices heard. They may 
be given this opportunity, free of any restriction, if it serves the cause 
of justice and truth. A court witness may, for example, reveal faults 
in the character and personality of another person, or make remarks 
which might compromise their personal dignity, but this may be 
done only if it would serve the cause of justice. The Qur'in, in other 
words, tolerates utterance of hurtful speech in pursuit of a higher 
objective, which is to establish justice. The quest for justice, at an 
objective level, may thus continue even at the expense of violati 
the personal dignity of the individual. The Qur'dnic ideal of justice 
is inextricably intertwined with righteousness and truth, However, 
one is also reminded of the relative nature of this discussion, in 
particular of instances where the dignity and freedom of individuals 
may take precedence over the quest for truth. This is to be seen in 
the Qur’anic prohibition on espionage and on violating the sanctity 
of private dwellings (XLIX:12; I1:189). The quest for truth and 
justice, in this instance, is not permitted to disturb the privacy of the 
individual home, nor may it seck to uncover a person's weaknesses 
even if doing so would otherwise promote the cause of justice. 
Ascertaining an order of priority between these values is, on the 
other hand, not expected to diminish anything of the validity of 
either. Freedom of expression and the quest for truth are both 
normative values, each in its own right, and, as such, they are each 
to be pursued and upheld without detriment to the other. Instances 
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of direct conflict between them are not expected to be frequent, as 
the normal pattem of the relationship berween these values is that 
they endorse one another, and each functions as an instrument for 
the realisation of the other. ; 

“The basic commitment to truth (al-hagg) is expressed in several 
places in the Qur'an. Al-Hagg is one of the Most Beautiful Names 
of God (al-Asma’ al-Husna), as well as being one of the principal 
attributes of the Qur'an. This is the clear purport of the Qur’anic 
text which reads: “This is Our Book that pronounces for you the 
truth” (bi'l-hagg) (XLV:29). 


Saly Ste Sut 


‘The normative character of al-hagg and persistence in its pursuit is 
vividly portrayed in the Qur'an where true believers are described as 
those who ‘advise one another to truth and perseverance’ (CIII:3) in 


its cause. 


FALL iresFs) 


Several meanings can be listed for al-hagg, including for example 
‘just’, ‘real’, ‘right’, ‘obligation’, ‘truth’, ‘certainty" (al-thubit wa'l- 
iujit),"* and even ‘beneficence’ and ‘public good’ (al-khayr wa'l- 
maslahah)."” Islamic law also distinguishes "hag Allah’, that is, the 
Right of God or public rights from  ‘al-hagg al-Adamt’, the private or 
civil rights of an individual. However, of all these meanings, it is 
‘telling the truth’ that most embodies the primary meaning of al- 
hagq. The Que'in also advocates the finality of al-hagq in the sense 
of there being no further value beyond the truth once this has been 
attained: ‘And what is there after attaining the truth, except misguid- 
ance? (X:32) 


Sida SM Saba Bus 


‘The Qur’anic stance on the pre-eminence of hagg finds ample 
support in the Sunnah of the Prophet && and in the precedent of his 
Companions. The following Hadith tells us, for example, that truth 
must not be hindered by the prospect of invoking the disfavour of 


Ig tas 3 Sa ys 
This robust attitude to the advocacy of truth is taken a further 
pyc edihcw hich procaine toc tie best Sent af bole stenacte 
(iihdd) is to tell ‘a word of truth to a tyrannical ruler’.” 
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azide ‘was, fa turn, endoned sod ssbvantated in the inaugunl 
speeches of the first two caliphs, Aba Bakr al-Siddiq (di 
A.H,/634 A.D.) and his successor ‘Umar b, al-Khattib (died 
23/643). Upon assuming the caliphal office, both asked the people 
to assist them when they were right and to correct them if they devi- 
ated from the truth. 

‘Another way of vindicating the truth may be by correcting an 
error of judgement. If one acknowledges the premise that to err is 
an inevitable aspect of human existence, then it should follow that 
the avenues toward exposing and correcting errors should be open, 
be it through suggestion, advice or criticism, and that this cannot be 
achieved without granting the right to free speech. The Que’inic 
principle of hisbah, that is, commanding good and forbidding evil, 
and the principle of nasihah, or good advice, which I have discussed 
in separate sections, are simply some of the avenues that Islam opens 
up in its quest for righteousness and truth. 

Freedom of expression also complements human dignity, for the 
essence of character and personality is reflected in a person's opinion 
and judgement. Individuals can have but little dignity if they are 
denied the right to give opinions and voice theit feelings in matters 
that concern them. The Qur'an declares that dignity, in the broad~ 
est possible sense, is the natural right of every human being: The 
Qur'inic dictum that ‘We bestowed dignity on the progeny of 
‘Adam’ (XVIL:70) clearly transcends all the racial, social or religious 
barriers thar divide humanity. 
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text is found in a passage where the dignified status (al-‘izzah) of the 
believers is stated that of God Most High and of the 
Prophet Muhammad & (LXIII:8). Also found in the Qur'an are 
numerous references to the grace and dignity that is bestowed on the 
community of believers, so much so that their collective judgement 
and consensus (ijmi’) stands next to the will of God and is recognised 
asa source of His Shari'ah. 

‘The Shariah entitles the individual to say what he or she pleases, 
provided that the words so uttered do not involve blasphemy, back- 
biting, slander, insult or lies, nor seek to give rise to perversity, 
corruption, hostility or sedition. In the affirmative sense, the Sharl“ah 
‘encourages freedom of expression in a variety of ways including the 
promotion of good and prevention of evil (hishah), sincere advice 
(nasthah), consultation (shird), personal reasoning (ijtihdd), and the 

to criticise government leaders. 

‘The dignity that is attached to ‘adalah, or the upright character of 
an individual, is a mark of his or her distinction in the eyes of God 
and fellow human beings. In all juridical matters, whether a person 
is a court witness, a judge, a head of state, a qualified scholar, a 
trustee of charities, a guardian, or a custodian of the person or prop- 
erty of others, each must pass the test of ‘adalah. In this sense, the 
Shariah obviously contemplates a society whose affairs are adminis- 
tered by upright individuals. Indeed, according to a Hadith, Muslims 
are presumed to be upright and just unless proven otherwise," 
‘Therefore, it comes as no surprise that the Shari‘ah takes a serious 
view of attacks on the honour and good name of upright citizens. 
Slanderous accusation (qadhf) is one of the handful of proscribed 
‘offences (hudid) for which 2 mandatory punishment has been 
enacted in the Qur'an (XXIV:4). Even when the slandering accuser 
(qadhif) is duly tried and punished, he is never again admitted as a 
witness in the courts of law. For the offence he committed may well 
have inflicted irreparable damage on the good name of his victim. 


3. ROLE AND SIGNIFICANCE 


everyone to say what they have to say, and for the rest to show sensi- 
tivity in receiving it, is not just a question of legal finesse but reflects 
the liberality and latitude of a society's collective conscience. Only 
in a secure and tolerant atmosphere where thoughtful contribution 
and constructive criticism are gracefully received and appreciated by 
the community and its leaders, can such contributions be positively 
encouraged and utilised. 


‘A government which grants and protects its citizens’ right to free- 
dom of expression can also ascertain their wishes, views and attitudes 
in public affairs. It is only to be expected that free speech may bring 
contentious issues out into the open and stimulate differences of 
opinion, but this may also be the only way to facilitate a meaning- 
ful consensus over issues. In this sense, constructive free speech is, to 
a large extent, a question of attaining the correct balance of values, 
and the necessary incentives and disincentives at various levels of 
interaction in society. But public participation in government neces- 
sitates that every citizen has the assurance that he can say what he has 
to say without incurring anger or being oppressed by the ruling 
authorities. This need for openness is even more pronounced in 
regard to minority opinions and views that might oppose the major- 
ity or the government in power. For a government which only 
wishes to explore the views of its supporters is a dictatorship, On the 
other hand one which encourages impartiality inspires confidence 
and becomes a vehicle by which a society may attain its aspirations. 

Freedom of speech is also a powerful instrument when used to 
combate injustice and to expose the misconduct of rulers and lead- 
ers who exceed the limits of their authority. In this sense, freedom 
of expression plays an important role in enabling the public to moni- 
tor the conduct of its government. For it is through such freedom 
that errors and malpractices in public affairs are discovered. Thus, 
free speech plays a distinctive role in nurturing a well-informed and 
vigilant society—one that is likely to exercise good judgement in 
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matters which concem it, Jecinaing the cartes sed eee 
ers. As Ibn Qayyim al-Jawziyyah points out freedom of expression 
(hurry al-ra’y) can be utilised for the realisation of benefit 
(maslahah), or for the prevention of evil (mafiadah), which may come 
to light and then be secured through the exercise ofthis freedom.” 

‘Awdah has similarly observed that when freedom of speech is 
exercised within its legitimate framework, it leads to progress and 
encourages affection, fraternity and respect among fellow citizens. It 
is also a means by which the ruler and his subjects can co-operate 
(ta‘dwun) to attain benefit and to combat evil, discrimination and 
prejudice." 

In the area of basic liberties, historical reality is not a good indi~ 
cator of normative values and the history of Islamic goverment is no 
exception. It is generally acknowledged that the first four decades of 
Islamic government under the Rightly-Guided Caliphs (al-Khulafa 
al-Raishidan; see glossary) was closely guided by the normative teach 
ings of the Qur'an and Sunnah, but then dynastic and political inter- 
ests began to dominate government practices in Muslim lands in 
much the same fashion as is generally known in the history of 
government in the Middle Ages. Firiq al-Nabbin has acknowl- 
edged this and observed that the rights of non-Muslims in regard to 
freedom of expression have suffered from oppressive government 
practices, However, the same author adds that such practices were 
politically motivated, and that they had ‘nothing to do with Islam’ 
and could not in any form be validated by the norms and principles 
of Islam.” The Qur'inic attitude as regards freedom of enquiry in 
the pursuit of knowledge and the qth of information is indi- 
cated by its prolific use of such expressions as ‘those who exercise 
their intellect" (ya‘gilin), "those who think’ (yatafakkanin), ‘those who 
know’ (ya'lamiin), ‘those who ponder’ (yatadabbanin), and ‘those who 
understand! (yafgahin). As these expressions show, the Qur'an clearly 
encourages enquiry and investigation. Thought, Judgement, opinion 
and knowledge, as the Qur'in suggests, must be expressed and 
communicated, and only then can they serve effectively as the means 
by which to promote faith in God and to benefit mankind. 


4. RESTRAINTS 


It is inconceivable that any society would have attempted or 
achieved total and unrestrained rights to free speech, for a certain 


amount of restriction goes hand in hand with the facts of life, 
Societys perception ofthe right toffee speech is lable to change in 
with changing conditions, for what we consider to be 
Scpaiiseeyoey bet oa ie oe eee century 
or even a generation ago. A great many of the inhibitions and 
restrictions that are imposed on freedom of speech are extra-legal. 
Public opinion determines, to a large extent, the acceptable limits of 
such freedom, and rejects what is unacceptable or excessive. And 
Yet public opinion i ot fee agent a reece a combination of 
moral, religious, cultural and legal influences, Legal rules provide a 
good indication of the vision of a society and the standards by which 
it regulates the conduct of its members, But the law often intervenes 
only when freedom of of speech violates the rights of others, the 
general w or the dictates of public policy and 
interest. The far ao range of restraints that society and culture 
impose are, from a strictly legal standpoint, a matter of choice. These 
would fill, from the viewpoint of the Shari'ah, under the general 
principle of original permissibility, or ihihah, Compared to other 
legal systems, it is probably crue that Islamic law concerns itself more 
extensively with moral and spiritual guidance, but even so, no one 
would expect the law to offer exhaustive guidance on freedom of 
expression, as public opinion, moral attitudes and custom all play a 
siguicam role in determining the scope aud dimension of this free 


‘An adequate understanding of the principles of Shariah on free~ 
dom of expression inevitably brings us into contact with the condi- 
tions of Arab society and its vision as to the types of freedom it could 
visualise and accept. Although it is true that Islam has not been 
shaped by the dictates of social reality, it has, nevertheless, taken into 
consideration both the reality and potential of the society in which 
it came into being. Nowhere is it claimed that the divine principles 
and objectives of Islam are totally isolated from the realities of Arab 
society or from the stage of world history with which they were 

immediately associated. The ‘ulamd’ have also tried, on the whole, 
to interpret the general principles of the Qur’in and Sunnah in the 
light of the socio-political conditions of their time. 

From its very inception, Islam attempted to open a dialogue with 
those who refused to accept it. The Qur’sn explicitly stated that the 
Prophet && must conduct his campaign through sound reasoning 
and persuasion. Furthermore, the Qur'in has encouraged rational 
argumentation in religious matters, and it has consistently recom- 
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expression but it also urges Muslims not to remain silent or indiffer- 
ent when expressing an opinion which is likely to serve the cause of 
truth and justice, or be of benefit to society. A look at the passages 
which are often quoted in support of this position would indicate 
that the Quranic message is to create simultaneously a right, as well 
asa duty, for the individual to pursue the recommended values of 
Islam. The Qur'an, for instance, not only permits hishah , itihdd, and 
shir etc., as a right for every eligible person to practise, but also 
makes it their duty to do so. Here, we note a difference of style and 
approach between the Shari‘ah and statutory law in that the Shariah 
does not seck to separate the dual concepts of right and obligation 
from one another in the same way as does modern statutory law, 


III. Rights and Fundamental Rights 


The question I propose to discuss has often been raised but has not 
been answered by writers in the field. This is the question of the 
recognition or otherwise of rights, as opposed to obligations, in 
Islamic law. The next, and naturally related, question is whether 
distinguishing fundamental rights as a separate category from the 
general body of rights is sustainable under the Shar‘ah. These, and 
certain other issues of methodological significance, have not been 
addressed in the works of the Muslim jurists and are, as such, lack- 
ing in precedent. I have reflected on some of them and the analysis 
I have given below, although not essential to the main theme of this 
book, nevertheless warranted consideration from the point of view 
of methodology and comparison with some of the well-established 
features of modern constitutional law. 


1, A PERSPECTIVE ON HAQQ 


Western commentators have generally held that there is no recogni- 
tion in Islam of the idea of right and liberty, fundamental or other- 
wise, that is inherent to the human person. Thus, according to 
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ere Ar patel ere diertecridar y eae amie too 
{he} has only the obligation’.” It is not my purpose to enter 
Serres eesienty roca Nasmeneredcciatr ee 
bore out by the evidence I have examined in the following pages. 
At the outset it is noted that rights and duties in Islamic law 
inate in the Qur'an and in the authentic Sunnah of the Prophet 
The juristic manuals of the Shariah often. of hukem shart, chat 
areca ar armed of a command or a 
pro! ion, regulates the conduct of a legally responsible 
individual (mukeallaf). These may convey a yaresy of concepts, 
including legal rights and obligations. Although the nature of these 
communications and the language in which the hukm is conveyed 
may tend toward obligation rather than right, a closer examination 
of hukm reveals that a mere propensity in the style of communica- 
tion does not negatively affect the substance and validity of rights in 
the Shari'ah, An insight into the language of the Qur'an and Sunnah 
would confirm that Islam has its own perspective on fukm and on 
the allied subject of rights and liberties. Also, in the Qur'an and 
Sunnah there is no formal distinction between fundamental rights 
and other rights, or for that matter, between constitutional law and 
ordinary law. This is indicative of a certain outlook: in expounding 
the juris conpus of the law, the source materials of the Shari ah reflect 
the influence of tawhid, the unity in source and origin of all knowl- 
edge, and of a tendency to tum away from approaches that may 
interfere with the holistic and unitarian philosophy of this princi- 
ple." Since the Shari'ah subscribes to the overniding authority of 
divine revelation, the sense of mission and duty to God and to soci- 
ety admittedly acquires a certain prominence in the concept of hukm 
‘aver the idea, so to speak, of an individual's right or his claim vis-a- 
vis God. It is largely 2 question of the pattern of relations between 
the Lawgiver and the recipient of the law, which is inspired by the 
ideal of unity and integration rather than a duality of their respective 
interests. For, after all, modern constitutional law, and constitution- 
alism as such, championed the rights of the citizen in the face of the 
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ever-expanding power of the state, which was, on the whole, 


then we say that God has expressed His will and hukm, which has 
bestowed upon human beings certain rights, as an expression of His 
divine grace. Commentators who ate persuaded to deny the place 
and realy of righ in the Shat'ah have not shown an swarenext of 

this perspective in their arguments, and have advanced a superficial 
discourse which confuses a certain outlook that Islam maintains on 
tights and duties with the sfirmative subseance of che Shah on 

this theme. For centuries, Muslim jurists and scholars have consis- 
tently spoken of the virtues of submissiveness to God and of obey- 
ing His hukm and law. But they have, in spite of this, never hesitated 
to speak of the rights of individuals, and of the safety and sanctity of 
their lives and properties, They affirm equally effusively that the 
interests and benefits of people are the ultimate objective of the 
Shariah; these scholars have, in other words, never entertained any 
doubts about the centrality of people's nights in the whole concept 
of hukm. They were admittedly somewhat less elaborate in advanc- 
ing theories on the definition and philosophy of law, but that has 
probably been due partly to an attitude of piety and unquestioning 
submission to the will of the divine Lawgiver. It would appear that 
this general outlook has been taken by some commentators to mean 
a negation of the idea of rights. This bias in favour of obligations 
‘over rights can be found in varying degrees in almost any legal 
system, and Islamic lw is no exception. For obligation has a 
stronger foundation than right, and it carries a binding force which 
is lacking in the concept of a right. But the reality of rights, and its 


Preliminary 19 


existence and significance in Islamic law is undeniable. The Shariah 
is merely the form in which these concepts are communicated, 
expressing a certain outlook on the same reality rather than a denial 
of that reality, 


2. A PERSPECTIVE ON FUNDAMENTAL RIGHTS 


The origin of fundamental rights is traceable to the works of 
European writers of the seventeenth and eighteenth centuries, 
ee ene oc mm em eee 
‘economic 4c theory of lise foi Somewhat vague and imprecise 
notions of Ssscaed sikbce eee: alent bys aialoor to tae Anais 
continent where they were refined and articulated in the constitu 
tion of the United States and its subsequent amendments, American 
judges expounded and further refined these nghts for almost a 
century and a half, and these developments influenced the constitu- 
tions of some European states and of Japan after each of the two 
World Wars. In 1948, the General Assembly of the United Nations 
(Sa hla etree dia car ey he 
important and lit 

Sa digtanice bare Reninoat naka sac olin righ Yoate 
to be changeable in both contents and attributes, as it reflects the 
Pies artecisek ceaneavi nace tartan he cacriaoeel 
of historical and cultural development. For example, with reference 
to Western jurisprudence, we note that Blackstone does not 
mention freedom of speech in his discussion of personal liberties, 


Blackstone makes to free speech is in his treatment of ‘Right of 
Persons’, when he mentions the right to petition the King or the 
Houses of Parliament for the redress of grievances.” In his classic 
study of the constitution, Dicey has acknowledged that English lw 
took little notice of such concepts as ‘freedom of speech’ and ‘liberty 
of the press’. He wrote that ‘Freedom of discussion is ... in England 
line else than the tight to write or say anything which a jury, 
consisting of twelve shopkeepers, think it expedient should 

‘cr written. The implications of this statement regarding the publi- 
gation ‘of minority or unorthodox opinions were almost totally 


Writers on modern constitutional law have identified a number of 
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expressed and recorded as such. In countries where the constitution 
is unwritten, fundamental rights can still be identified by reference 
to rules, conventions and judicial precedent which may have 
identified certain rights to be of primary importance to the structure 
and content of the legal system. 


cally 

society, or that it is essential to individuals and to their dignity and 

self-respect. Thus, there are two sorts of fundamental rights which 
‘often overlap: those which are founded on basic human dignity, and 
those which are based on considerations of social policy. As a matter 
of principle, we respect the right of a person not to be killed, ot his 
right of privacy and speech, and we respect rights which maintain 
the integrity of a political system, such as freedom of assembly and 
freedom of the press, as matters of social policy. Ifa right is respected 
‘on principle, it may be restricted only for very compelling reasons, 
but rights that are founded on social policy may be overridden ot 
changed on the grounds of social and political desirability. However, 
a certain order of importance is ascertained in each category. Thus, 
the right to life may take priority over privacy, and the right of a 


press. When rights of the first category conflict with those of the 
second, it seems proper that the court give priority to the former. 
For it would seem that social and political utility should not be 
bought at the price of respect for individuals.” 

‘A legal right may also be called fundamental when it legally 
embodies what is basically a moral right or value. Such rights are 
often considered fundamental when the moral principles that give 
rise to them are considered to be basic principles of the moral system 
in question. Thus, Western jurisprudence has entertained many 
different philosophical perspectives, including utilitarianism, indi- 
vidualism and the social contract theories of law. By combining 
these, attempts have been made to ascertain the basic value structure 
of the law, what it may regard to be fundamental to the system and 
in what order of priority.” However, most of these theories have 
aspects in common with the influences that determine the Shari‘ah 
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Pipes liek dreds caterer Muslim jurists 

considered maslahah as an objective, or 
eileen of the Shariah, and one which is strongly utilitarian, 
notwithstanding the fact that maslahah in Islam is subservient to a set 


scholars, which are to Islam and to its legal system. 
‘These tenets and principles carry an overriding influence and perme- 
ate, as I shall presently elaborate, almost every level of legal thought 
beef 


A formal distinction between fundamental rights and other rights 
in the Shari'ah can be made with reference to the Qur'an, which is, 
by unanimous consensus, the most authoritative source of Islamic 
law. Argh which i founded on a leer Qurni injunction, sich 
as the right to life, to property, to privacy, the right of movement, 
Cle roorf arnt aby arc the right to justice, the right 

to personal dignity and honour, and equality before the law and 30 
forth, may be classified as a fundamental legal right. The Qur’in also 
expounds certain norms and principles which give the Shariah its 
distinctive identity and have a far-reaching influence on its rules and 
doctrines. Thus, the Qur'inic principles of the promotion of good 
and prevention of evil (Wisbah), trust (amdnah), co-operation in good 
work (ta‘dwun) and so forth, may well provide textual authority for 
the identcaton of many 3 fundamental ight whether concersing 
an individual, the community, or the environment, and whether it 
be within or beyond a nation’s territorial boundaries. In numerous 
instances, the Qur'in also expresses such principles as ‘the removal 
of hardship’ (raf al-haraj), which is in turn substantiated by the 
Sunnah. Moreover, the Sunnah elaborates on a variety of other 
themes in almost every legal area. These may or may not directly 
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the objectives of the Shariah on an impressive variety of themes and 
which could be utilised as guidelines for an Islamic theory of funda~ 
mental rights. Some efforts have already been made by individuals 
and organisations, such as the ‘ulama’ of Egypt and Pakistan, and the 
Islamic Council of Europe, among others, but there is scope for 
further research in order to enhance both the range and the 
identification of fundamental rights in the Shar ah. 

In his 1975 study of human rights and fundamental freedoms in 
the Arab Middle East, C. Luca has concluded that ‘the Koranic text 
has a stronger hold on the mind of the Arabs than declarations 
contained in their formal constitutions.”” It would be no exaggera~ 
tion to generalise the substance of this statement with regard to other 
Muslim countries and to proceed on the assumption that the Qur'in 
has a profound influence on the thought and conduct of Muslims 
everywhere. The Qur’in can best be characterised as a stable source 
of authority and influence which is partly open to interpretation, but 
whose definitive injunctions and basic value structure are not 
changeable, Therefore, the continuity of values is the dominant 
feature of the Qur'an. It follows, then, that the basic notion of 
fundamental rights and their identification in the Qur'in and the 
Sunnah is not only acceptable, but recommended, in so far as this 
articulates the essentials of the Shariah in this area and gives them a 
concrete expression which can be utilised as a basic indicator of the 
place ofa particular right, norm, or principle, in the general scheme 
‘of Qur’anic values. 

With reference to a parallel subject, namely, considerations of 
public interest, or maslahah, we note that the ‘ulama" have classified 
them into three categories: essential interests (daniriyyit), comple- 
mentary interests (bdjiyyat) and desirable embellishments 
(tabsiniyyat). The essential masalih (pl. of maslahah) are defined as 
interests which are essential to life and, when disregarded, lead to the 
collapse of normal order in society. There are five, and according to 
a minority opinion, six, essential mayalib, namely life, religion, intel 
lect, property, and lineage. To this, some scholars have added a 


(‘ind), but th this 
oberg plettninpe pret 


PERE eens om greeenpro 
Sry aston pr peer grapeaer pre Baten jdt pe 
‘or a lower class of interests in another. The means and methods of 
Fee eee nocoring Wo clreemmentbee: 
it the basic structure of these values is not changeable. Some writ- 
ers have drawn a 1 between the essential interests (al-magalih 
al-daririyyah) of | Jaw and the ‘fundamenual rights’ of modern 
constitutional law. Mubammad “Imarah's al-Islam wa-Hugig al-Insan; 
Dariinit ta Hugg (Islam and Human Rights: Necessities not Rights) is 
perhaps the most explicit of such attempts. The author equates the 
idea of necenity with that of exental righ, but he also suggests that 


Sh Slap coahenccen 


fundamental rights and liberties along similar lines. Obviously, there 
is no shortage of basic authority in support of these rights in the 
Shariah,” 

Contemporary Muslim countries already have available a legacy 
of experience and precedent in constitution-making, which ix 
generally predicated on the binary division of rights and liberties into 
either constitutional or ordinary. But since constitutionalism, which 
‘was closely imitated in the post-colonial period by newly emerging 
‘Muslim states, is a Western phenomenon, many of these countries 
have not attempted to forge a link with their Islamic heritage. 
However, the foreign origin of this legacy does not necessarily 
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PART TWO: AFFIRMATIVE EVIDENCE 


I. Introductory Remarks 


‘This chapter enquires into some of the principles and institutions of 
the Sharf ah which provide the basic evidence in support of freedom 
of expression. Since the compendia of jurisprudence (figh) ' do not 
treat freedom of speech and expression in the same manner as We 
find in modern constitutional discourse, the relevant data of figh on 
this theme has consequently remained scattered and underdevel- 
coped. Thus, the Shari‘ah evidence on freedom of expression is found 
under a variety of topics including the Qur’anic principle of 
commanding good and forbidding evil (hisbal) which takes for 
granted the basic freedom of individuals to formulate and express 
their own opinions. Another topic of interest here is sincere advice 
(nasthah), which is a manifestation of fraternity among Muslims, and 
may be proffered to anyone, including the ‘ulama’ and government 
leaders. Similarly, the Qur’anic principle of consultation (shiird) enti- 
es community members to be consulted in public affairs, and their 
leaders are entitled to solicit counsel from those who are capable of 
giving it. In addition, the doctrine of independent reasoning 
(ijsihad), as well as the citizen's right to criticise government leaders 
(hagq al-mw'dradah), are all premised on the recognition in the 
Shari‘ah of the fundamental freedom of speech and expression. 

T have addressed each of these topics in the following pages. Yet 
a perusal of my discussion may leave the reader questioning whether, 
and if so, why some of these topics such as hisbah and nasihah are 
treated in the scholastic works of figh as moral categories which have 
not been translated into practical legal rules. This may be true, but 
even 50 it does not provide a conclusive argument that the attitude 
taken by the jurists of the past must prevail indefinitely. We need 


step 

the juris corpus of the Shari'ah, It is partly for this reason that the 
study, although dominantly juristic, is not confined to the 
legal subject-matter of the Shariah, This relationship between law 


voirs of moral teachings which could provide the basis of legislative 
reforms on various aspects of the freedom of expression. 
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II. The Qur’anic Principle of Hisbah 


Commanding good and forbidding evil (al-ams bi’l-ma'rif wa'l-nahy 
‘coateombeh fx cxinal Qurank: people which lesa toe scr 


and the ethical core of governmental power. Accordingly, citizens 
are, in so far as their conditions and capaliies permit, entitled to 


of some of the basic liberties that form the principal theme of many 


good or to forbid evil. The wider scope and implications of hisbah 
are treated in considerable detail in the works of jurists and theolo- 
Gant and, sce s fill eeemnent of Hob ill beyood my immedi. 
urpose, I shall confine this discussion to the relevance of hisbah 
eectceree ion. However, a brief word about the manner 
peers ats Y have treated hisbah will, perhaps, justify my 
being eclectic in the treatment of this principle. Al-GI charac~ 
terises hisbah as 'the greatest pole in religion’ (al-qusb al-a‘zam fi'l- 
din), and the most important objective of all of God's revealed scrip- 
tures, Therefore, as this is the essence of all religion, a total neglect 
of hisbah would bring about the collapse of religion and widespread 
corruption and ignorance.’ In Ibn Qayyim al- Jawziyyah's assess 
ment, hisbah constitutes the basic objective of all governmental 
authority (jami* al-wilyat) in Islam. He regards it as a collective 
obligation (fard kafa’s) in which everyone must participate to the 
extent of his or her ability.” 

With all the prominence it has commanded, however, hisbah has 
not been treated as a principle of positive law in the Shari‘ah in the 
sense that its neglect carries no legal sanctions. It is instead treated as 
a normative principle of Islam which provides moral argument and 
the foundation for the bulk of the detailed rules of the applied 
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community as a whole. This question of the recognition, or other- 
wise, of fundamental rights in Islamic law has already been raised and 
discussed. Suffice it here to say that Islamic law recognises both 
rights and obligations, including fundamental rights, notwithstand~ 
ing the fact that the ‘“wlamd’ have not treated the latter as a separate 
category. In many cases, the question of separation between rights 
and obligations in the Shari'ah tends to be a matter mainly of 
perspective and style rather than substance. This is, to a large extent, 
also true of hisbah, for although it has been characterised as an oblig- 
EEL age Nal rack ctaomleentecr rare pots ire 
to speak for a good caute or vo dimpprove and cxicbe a bad one 
‘This dual characterisation of hisbah, both as a right and a duty, has 
found explicit recognition in the recent Universal Islamic Declaration 
scl mpl asstyrvmiel mime tame of Europe. 
This document refers to hisbah as simultaneously constituting ‘the 
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approved 
individual to prevent or denounce it to the extent of his or her capa~ 


bility." 

‘Commanding good and forbidding evil is the main theme of a 
number of verses (dyit) in the Qur'an. The following excerpt is 
often quoted by the ‘wlama’ as the principal Qur’anic authority for 
hisbah: 


‘Let there be that calls others to good, 
<span fad ng evil Those ae the succenful ones 
(muflihan). (111;104; see also 111-110 and XXI1:41) 


Al-Ghazili has observed that since this verse begins with a 
command (‘et there be’, 'waltakun’), it conveys an obligation (wajib) 
which is, however, a collective obligation of the entire community. 
‘The collective nature of the obligation is also indicated in the same 
text, specifically where it reads: let there be ‘among you', meaning 
that the obligation is fulfilled even if only a section of the commu- 
nity acts upon it. Performing hisbah as the dyah once again indicates, 
leads to success (falah) in both this world and the Hereafter." It is 
best, therefore, if the whole of the community observes hisbah, but 
it may be observed by only some members - men or women or 
both. This is backed up by the Qur’Snic passage which states that: 
“The believers, both men and women, are friends and protectors 
(awliya’) of one another. They enjoin good and they forbid evil’ 
(IX:71). Thus, it is understood that a successful implementation of 
hisbah requires a collective effort by the entire society. If imple 
menting certain aspects of hisbah require an active role to be assigned 
to women alone, of through co-operation between men and 
women, then the Qur’in authorises this. Furthermore, it is interest~ 
ing to note that in the Qur'an hisbah is mentioned side by side with 
the first pillar of ith, namely, belief or iman. The Quranic refer- 
ences to hisbah are also explicit about the great benefit to mankind 
that it contains, and that a society which loses sight of the essence of 
hhisbah is bound to find itself in a losing battle against the forces of 
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corruption and evil. Clearly, this is the message of the Qur'inic verse 
which declares, “Verily man is in loss, except for those who have 


permitted, Hisbah may thus be implemented in at least three ways, 
as we read in the following Hadith: 


sees something evil, he should set it right with his hand; if 
beta then hi », and if he is unable to do even 
irrg Sida) denounce it) in his ‘But this is the weakest form 


is interesting to note that the first of the three varieties of hisbah 
seotlbed as ob adit cockely pacecal that is, to act against evil 
by one's physical action (taghyir bi'l-yad). However, iced ere 
to expect that a verbal attempt to denounce or correct the 

which is observed precedes the actual attempt, and thatthe verbal 
attempt is, in turn, preceded by disapproving thoughts. This is the 
natural order of human responses to events, but the Hadith here does 
not necessarily conform to this order, as it prescribes a sequence 
which is almost the reverse. However, this is a familiar feature of the 
rulings (ahkim) of the Shari‘ah as they often contemplate the exter- 
nal 


order of priority which differs from the natural pattern of human 

. Note also that the Hadith cited above uses the words 
‘whoso sees! (man ra’), instead of using words such as ‘knows’ or 
‘hears’. Again, this concerns the external nature of the evil being 
committed, and the ability of the person witnessing it to change it 
in some way." 

ing evil, which is only one of the two aspects of hishah, 
constitutes the principal theme of this Hadith. Again, this reflects 
the familiar norm of the Shariah that priority should be given to the 
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scope than the latter. If, for example, a child is seen to be commit- 
ting a wicked act it may not qualify as mya but it may sil qual 
ify 8 munkar, which would consequently fall within the scope of 
bisbah. 

‘There are four degrees of hisbak which also specify, in the way 
they are given, the correct order of priority in attempting to imple~ 
ment hisbah. These are as follows: Firstly, informing or apprising 
(ta'rf), either verbally or in writing, the person who is committing 
a wrong, of the enormity of his conduct, If this proves insufficient, 
then one proceeds with the second step - kindly admonition (wa'z) 
to invoke the fear of God in the person and to appeal to his reason 
and better sentiment. If this still proves ineffective, then the third 
step authorises the use of harsh words. These may involve a threat 
but may amount neither to accusation nor to insult. Words and 
phrases which are expressive of denunciation such as 'O tyrant’ (yd 
zilim), of ‘O ignorant one’ (yi jakid), or "Do you not fear God?" may 
be used. The forth and last stage of hisbah consists of expressing anger 
or the use of force, but these are permitted only when absolutely 
necessary and to the extent that they may prevent evil. However, 
the use or threat of force must aim precisely at preventing evil, and 
not in order to punish the perpetrator." The only three exceptions 
to the application of all four degres of hisbah are made in regard to 
‘one's father, husband and the head of state, to whom only the first 
two degrees are applied. Al-Ghazili explains this by saying that 
subjecting the Imam to anger is likely to incite sedition (fimmah). But 
harsh words may be used even to the Imim, and in some cases it is 
recommended (mandi), if there is no fear of inciting fitnah. 
However, if the ill arising out of such fitnah is likely to harm others, 
it must be avoided. But according to the majority of ‘lama’, it is 
permittted to use harsh words to the head of state and other officials 
if the harm that is feared only concerns the person himself. But the 
eidere. piarpcac nice alma he Gieieeeeel of on ema ist 
munkat) and hishah should not be attempted if itis likely to give rise 


which case the hisbah may Risser cen tin (As 
Dut Gar ti citier hen ck pectic ade Cooma 
to assist. the of evil either in words or in action. 


Moreover, the evil which is to be prevented or denounced, must be 
self-evidently evil so that there remains no need to resort to inter- 
pretation or ijtihdd in order to establish its status, The question as to 
cactly wet mounts 0 good (mW) or to evil (tha i 9 be 
with reference to the Shari‘ah, in particular to those rules 
in to the protection of the five values, namely, life, faith, 

pot operon and lineage.” 

Furthenmere, toe MAI uci, al-Qaraf, records the following 
Siege Sail int pilengidintce rs iretemarth | 
hisbah. Firstly, the person who bids good or forbids evil must act 
from a position of knowledge, since an ignorant individual who is 
not sure of his grounds may neither enjoin good nor forbid evil. 
Secondly, one must be reasonably sure that their attempts at preven- 
tion do not give rise to a greater evil. Thirdly, one must act on the 
basis of an overwhelming probability (al-zann al-ghalib) that the 
attempt to enjoin good or to forbid evil is likely to achieve the 
desired result, The absence of either of the first two conditions 
renders hisbah unlawful (harim) which must be avoided, but the 
absence of the last condition downgrades hisbah from an obligation 
into a mere permissibility (mubah). 
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III. Sincere Advice (Nasihah) 


The dictionary meaning of nasihah is ‘sincere advice, friendly admo- 
nition, and friendly reminder’. Nasihah (also mundsahah) is a 
Qur'inic concept which occurs in a number of places in the Holy 
Book, especially where references are made to the purpose and func~ 
tion of prophethood. Thus we read that the prophets Noah, Salib, 
Had and Shu'ayb, may peace be upon them, all informed their 
people that the nature of their mission was to give warning as a 
sincere advisor (nasih) does. The prophet Noah said to his followers 
“{ give to you sincere advice’, and ‘I am to you an honest adviser 
(ndsibun amin)’, (V11:62, 68; note also verses 79 and 93 in the same 
ina 


siirah,) 

Nasihah is to be distinguished from reprimand (tawbikhi), as the 
two may have aspects in common and may be liable to confusion 
and overlap. According to al-Ghazili the principal difference 
between nasthah and tawbikh is that the former is confidential and 
courteous, whereas the latter is public and tactless. Here, al-Ghazali's 
observation is in harmony with that of Imim Shafi'i, who observed 
that when a person advises his brother confidentially, he has given 
him nasihah, but if he preaches to him openly, he has ridiculed and 
belittled him.” Both of these views may be secn as commentaries on 
the Hadith which states: ‘One who gives advice is a confidant.’ 


3 a a: 2) 


According to yet another Hadith, "When one of you gives advice 
to his brother, let him isolate him (from) the company of others." 


fall soo 


Va peera pe 


The essence of nasthah in Islam is to encourage a vigilant but 
caring attitude on the part of the believers, who are expected to 
maintain and protect the moral and religious values of Islam. Thus, 
the individual is entitled to give sincere counsel to others when he 
as convinced of the essential benefit of his advice. Nasihah is gener- 
ally seen as an integral part of hisbah, with the only proviso being 
that the emphasis in najihah is laid on the first of its twin aspects, 


The cen of raha the pomenn of nda 
tion of evil is once again confirmed in a Hadith in which najthah is 
declared to be the essence of religion, and a necessary ingredient of 


envisages for him, the matter should be communicated between 
them. However, this should be done with a certain tact and cour- 


tesy that is appropriate to the spirit of fraternity. As an example, it is 
reported that on one occasion the Prophet & told his Companions 


While commenting on this Hadith, al-Nawawi, the author of 
Riyad al-Salihin, quotes al-Khayrabi as having said that the phrase 
"Religion is sincere advice’ (al-din al-nasihah) means that nasihah is 
the sustainer of religion and a pillar thereof (giwam al-din wa- 
‘imaduhu). For example, when it is said, "The pilgrimage is ‘Arafah! 
(cl-Hejj‘Arafah) ie means that ‘Arafsh isa pillar, that i, a sine qua non 
of the Hajj.” Another commentary maintains that this Hadith stresses 
the significance of nasihah, which is declared to be the embodiment 
of Islam itself, Giving nasthah to community leaders and the general- 
ity of its members means to assist them in righteousness and give them 
sincere counsel in the spirit of promoting good and forbidding evil.” 

The link between nasihah and true belief in Islam is once again the 
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focus of antention in the flowing Halt, ss Jas by ‘abe Alli 
reported: ‘I came to the Prophet & and declared “I pledge myself 
to you in Islam (wbijyi'wka ‘ala'/-slam)". The Prophet 2 then said 
“on condition that you offer nasihak to the faithful”... I then 
pledged this in my oath of allegiance.” 


saying, " 
i ana ai orien ceane log cost aoatag GEN; 
visiting the sick, and so on, Then the Hadith ends as follows: ‘when 
you are asked for nasihah then you must give it.” 


AS ASG Deak “1 It 


Furthermore, al-Maqdisi quotes Imim Abmad b. Hanbal as 
having said that nasthah, like hisbah, is a collective obligation (fard 
kafa’?) and, as such, it may be given even if itis not solicited or asked 
for. This view is supported by another Hadith in which there is a 
reference to the leader or head of state who is required to give 
nasthah to his subjects. It states that he must exert himself in this 
direction, and if he fails, he shall not be a companion to those of his 
subjeca who enter Parade.” This Hal, according to Imam Ibn 
Hanbal, does not specify that nasthah should be given only when it 
is solicited. The first of the two Hadiths, however, does specify this 
condition, but the conclusion has nevertheless been drawn that 


: ruling 

ogy between nasthah and hisbah. As both are collective obligations, 
neither must depend on a particular request, otherwise they would 
lose much of their significance and rationale. Furthermore, the first 
of the two Hadiths begins with the phrase, ‘the right of a Muslim’ 
(‘hagq al-Muslim’). From this context, it is understood that nasthah in 
this particular Hadith embodies a right to be claimed, as opposed to 
an obligation which requires fulfilment even without such a claim. 
However, the possibility still remains that the Hadith under discus- 
sion might have identified only the best form of nasihah which natu- 
rally must be one that is requested or solicited by its recipient. It is 
further suggested that the precedent of the Companions, especially 
that of the Rightly-Guided Caliphs (al-Khulafa' al-Rashidiin),” indi- 
cates that members of the community (ummah), both men and 
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women, and their leaders, have given and received nasihah in an 


found in the Sunnah has been Sieben de prarictiie 

the best form of nasihah, rather than dictating a particular procedure 

for giving it. It is thus recommended: 

1) That nasthak must not involve exposing ot exploring the privacy 

cel essa weslcneaies ol pecels alae al‘ aura); 

2) that it is given in the best possible form, with an awareness of the 

suitability of the occasion, time and place; 

3) that it is founded on certainty and not on speculation, estimation, 

or suspicion; 

4) that it is given to the extent necessary and that excess is avoided; 

as an ence wen ee Geiceecs ot de Qs tive ite 
Gomes, according to the terms of another Hadith, ‘when 

someone wishes to give nasihah to a person in authority, then let 

him not declare fe openly bot let hin eke his band sod peak to his 

in privacy. If it is accepted, the purpose is achieved, and if not the 

donor of nasthah has still fulfilled his duty." 


Bt ohio ye i WL ci fal ol Sti gt 
Ade il 68i ai S16 TH, Hien Ji ob 
Nasihah to the leaders of the Muslim community, both the 


offering 
concerning their benefits in this world and the Hereafter, in both 
words and actions, and to like or dislike for them that which one 
would like or dislike for oneself.” In this connection, it is interest- 
ing also to quote the following report that al-Maqdisi has recorded. 
IE UaGESAle gras nce uhh Wher a ny persica, a ako 
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person comes to do business with a merchant. If I know that he is 
Pankrope, bat the anercbear is unaware of ths, ahold I reveal he 
facts to the merchant?’ Ibn Mubirak answered this query in the 
affirmative and quoted the following Hadith: “None of you is a (true) 
believer unless you love for your brother that which you would love 
for yourself” 


‘There is no value in advice which is devoid of sincerity (ikhlay), 
and it is even worse if the advice is based on hypocrisy (riyd’), in 
which case it would amount to a sin.” Moral courage and convic~ 
ton are required to make natbah effective and thes can only be 
achieved when the donor's conscience is not burdened with the 
of authority, or the fear of losing a matenal advantage. The beatin 
source of inner strength is faith in God, and the belief that He alone 
controls the destiny of everyone. The following Hadith once again 
expresses this concem on the part of the Prophet &, who is reported 
to have said: ‘When you see my community afraid of calling a tyrant 
“tyrant” then take leave of i.” 


Jas be thy JS of OYE Cath et 18 


‘The Sunnah of the Prophet & also impresses upon the believers 
not to neglect nasibah, and that it must, at no time, be brought to 
a close. Thus, we read in this Hadith, which begins on a striking 
note: 


or herself 
this asked, ‘How does ane do that (ie humiliate o1 ). O Messenger of 
God? Then the Prophet & suid, When someone secs an occasion on 
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BGS AN, 5 CINE ack shot ans 
SAS 25 Js ae ti HU 028 isi 
oh GEG teal p55 Sate Gt 55S 


ots AEE J,5s GS Jt 


pds 3h Sci oS Es othe 


Imam Abmad b. Hlanbal is reported to have held that Muslims are 
not bound by an obligation to give nasthah to non-Muslims (ic. 
dhimmis) but to Muslims only. This conclusion is said to be based on 
a Hadith which reads to the effect that every Muslim is required to 
participate in najthah: 'Good counsel is for every Muslim (al-nush lie 
eulli Muslim)". The terms of this Hadith, do not actually categorically 
conclude that the dhimmts are outside the purview of nasihah, What 
is clear in this Hadith is the conclusion, as al-Maqdisi points out, that 
nasihah is a collective obligation of all Muslims. As to the other 
conclusion, which excludes the dhimmi from the scope of nasthah, 
al-Maqdist merely records the reported view of Imim Ibn Hanbal, 
but ends it with the phrase ‘and God knows best’, which is usually 
invoked when the speaker himself is not certain about the matter, In 
the view of the present writer, there is no conclusive evidence to 
confine the scope of nasthah in this way. On the contrary, my 
understanding of the evidence I have reviewed suggests no such 
limitation on nasthah, except perhaps in matters which have a direct 
bearing on the creed (‘agidah) of Islam. 
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IV. Consultation (Shira) 


Being one of the salient principles of government prescribed in the 
bonfpenlansra opened angers 


whether shard a to government affairs alone. However, this 


Qur'inic provisions on shiird has also led to the conclusion that shiird 
is an integral part of Islam and that it must, in principle, permeate 
eeayibes ee pubs and even personal life under the Shari‘ah, It 
is also to be noted that the Qur’anic texts that require the imple~ 
mentation of consultation are mentioned alongside references to the 
pillars of Islam, such as the profession of faith (man), obligatory 
prayer (sald), and legal alms (zakah). This has, once again, been 
taken as evidence that shir should be treated on a similar basis, and 
be given tn esually prominent place in regulating the social and 
politcal aftirs of Muslim societies. thus, according to al-Babt, the 
Quranic provisions on shird are conveyed in terms which not only 
compeie the afin of government, but also relations within the 
family and between neighbours, business partners, employer and 
sand in virtually all spheres of Me where iti deemed to 
be of benefit to the people.” 
The following text, one of the two Qur’inic passages concerning 
shiird, praises the early community of believers for their diligence in 
conducting their communal affairs on the basis of shard: 


‘Those who respond to the call of their Lord, and establish the prayer, and 
who consult each other and spend of what We have granted them of 
sustenance ... OXLIT:38) 
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Bah iL 1 oe EL eal 
hg 4 sot 


In this text, the fact that consultation occurs side by side with the 
three pillars of faith has been taken to mean that it is an obligation 
of a similar order. It is interesting to note that this particular text is 
a Meccan verse which was revealed before the Islamic state had 
come into existence. Later, when an Islamic government was estab- 
lished in Medina, the injunction on consultation came in the form 
of a Qur'dnic command, and this laid the textual foundation of shiird 
as a principle of Islamic government. The Prophet &, now head of 
state, was then ordered to: 


Spe iam Bl ema EE 


Al Ee LS a5 1G , 


Al-Tabari_ characterises consultation as one of the fundamental 
principles of the Shariah (‘aza'im al-abkam), which are essential to 
the substance and identity of Islamic government.” Ibn Ts h 
held a similar view, observing that God Most High the 
Prophet && to consult the community, despite the fact that he was 
the recipient of divine revelation, This Qur’inic command is there- 
fore all the more emphatic with regard to the subsequent generations 
‘of Muslims who no longer have the Prophet {& among them, and 
so no longer have access to direct revelation.” Mubammad ‘Abduh 
has also held that in this verse, consultation is not just a recommen- 
dation, but an obligatory command addressed primarily to the head 
of state to ensure that it is properly implemented in government 
affairs.” Asad, Zaydin, al-Bahi, Mawdadi and ‘Awdah, among 
others, have all concurred with this conclusion. Pepi tl 
this interpretation is found inthe Sunnah of the Prophet & and the 
precedent of his Companions." One of the Companions, 

Passa Ate al-Rabetan a Sahbe (ded 57/670)" reported to 
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have said: 'T have not seen anyone more diligent in consulting his 
companions than the Prophet & himself” 


tn another Had, the Propher &  repomed wo have wold his ro 
principal advisers, Aba Bakr al-Siddig and ‘Umar ibn al-Khageab, ‘If 
the two of you agree upon a counsel, I shall not oppose you." 


Capes gs eet 


Similarly, on a number of occasions, the Prophet a, in the 
context of both private and public affairs, solicited counsel from the 
Companions, and at times he gave it preference over his own 
views. 

In Arabic usage, the root word from which shard is derived ey 
shard) literally means extracting honey from the honeycomb, The 
juridical meaning of shard is obviously related to its literal roots in 
that it consists of extracting an opinion (ra'y) on a particular issue.” 
One who deliberates a matter in association with others is often 
exercising ijtihad based on a considered opinion (j.¢. ijtihad fi’l-ra’y), 
and as such it may be right or it may be erroneous. But since shard, 
unlike ijtihdd by an individual jurist, consists of a collective opinion 
(ra’y), it is more likely to be right. The strength of shiird also lies in 
the fact that consultation brings people closer together, and it 
provides them with an opportunity to voice their views on matters 
‘of common concer. In this way, shiird prevents disunity and divi- 
sion among people.” But consultation can only be meaningful and 
effective when the participants enjoy total freedom to express their 
views. Mahmad Shaltit and alse merely reiterate this truism 
when they say that the Qur’dnic principle of consultation takes for 
granted the freedom of speech and expression for those whose coun- 
sel is being solicited.” ‘Abd al-Karim Zaydin is even more emphatic 
when he writes that ‘It would be totally in vain, and would make no 
sense to say that in Islam the government is bound by the principle 
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of consultation, and yet should have the liberty to deny the partici- 
pants of shiird the freedom to express an opinion." 

Ae Gi settle caer of sated scat acon Mase eeniy oo 
all matters or be implemented on a selective basis, al-Qurtubl is of 
the view that consultation has a role to play in both religious and 
temporal affairs, leery sundae sree in 
must be well versed in the religious sciences, in temporal 
tlie which conse & bag soaps tas coset sed cay 
be wise and capable in order to give sound advice.” The jurists have 

generally held that shiird applies to both religious and temporal affairs 
‘on which no clear injunction is found in the text of the Qur’in or 
the Sunnah, Should there be guidance available in these sources on 
a particular issue, consultation would be redundant and it would not 
be allowed to override textual injunctions, Although the substance 
of this principle is generally accepted, it would, nevertheless, be less 
than accurate to say that shird has no role to play regarding matters 
which have been regulated in the Qur’in and Sunnah. For, in such 
cases, yr aea mapte samara fered 
order to facilitate the correct interpretation and understanding of the 
textual ordinances (ahbkdm), and to determine proper methods for 
their enforcement. In this sense, De annie ena 
to play in all communal affairs both within and outside the textual 
rulings of the Shariah” 

‘Some ‘ulamd’ have attempted to single out certain themes, such as 
warfare, as the proper or even the exclusive subject-matter to which 
shiirl is applicable; however, this would suggest that shiird is not a 
requirement in other areas of government.” The correct response to 
such views can be ascertained in the Qur'Snic text (I11:159) in which 
consultation is conveyed in the form of a general command which 
is not qualified in any way. A general (‘amm) and absolute (mujlag) 
command, according to the rules of Islamic jurisprudence (usiil al- 
figh), must remain so unless there is evidence to warrant specification 
(takhst) or qualification (tagyid) of the original command. There is 
‘no compelling reson to specify the subject matter of shiird in any 
way other than what has already been stated, namely, that shind 
must not conflict with the definitive injunctions of the Shariah.” 

In sum, the scope and subject matter of shiird need not be 
restricted in any way, and as such it entitles every citizen, man, 
woman, Muslim or non-Muslim to express an opinion on matters of 
public concern.” The government is, in tum, under a duty to solicit 
such counsel from everyone, especially regarding matters on which 
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there is disagreement within the community. All who are 
concemed, and who have a view, should be enabled to voice their 
opinions and the grounds on which they are founded. Action should 
then be based on that opinion which is closest to the Book of God 
and the Sunnah of His Mesenger &%. 

Furthermore, the Qur’anic provisions on shird necessitate not 
only the setting up of one or more representative assemblies as an 
integral part of government, but also that its consultative decisions 
are implemented by the head of state. The precise detail as to 
whether the leader should have powers to veto the decisions of the 
state consultative assembly (majlis al-shiré), and whether the exercise 
of such powers should itself be regulated by certain procedures are, 
as Abo Habib has aptly observed, matters which remain open to 


detailed guidelines on these, and other of consultation, may 
be determined through consultation itself, and through the applica~ 
tion of ijtihad which derives its inspiration and guidance from the 
Qur'in, the Sunnah and the precedent of the Rightly-Guided 
Caliphs. The participants of shiird must enjoy the freedom to express 
an opinion to the government, and if necessary to criticise it, for the 
common good (majlahah) and benefit of the community. Being a 
principle of the Islamic faith which is described in the Qur’in as an 
attribute of the truly Muslim personality, consultation should by no 
means be confined to government affairs alone. In this capacity, 
shir should be seen as a hallmark of Muslim culture, and as a model 
for its socio-political development. 
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V. Personal Reasoning (Jjtihad) 


Literally, ijtihad means striving or self-exertion in any activity which 
hardship. 


namely the Qur’in and the Sunnah, may expound the rule that is 
‘wanting for a particular issue by the direct application of their words, 
in which case there is no room for deduction by means of ijtihid. 
However, if they provide only indirect indications, it is for the 
feel pet ashen eee by the application of 
his reasoning and judgement, the necessary solution.” Jjtilad is vali~ 
Oe en ee a a 


ing to the explicit terms of the following Hadith, merits 2 reward 
even if the result turns out to be erroneous. 


"When a judge/ person making a decision (hikim) exerts himself and 
2 correct decison he will have a double reward, and if he ens in hit 
judgement, he will still merit a reward." 


131 


55 LEI oh oti DB oust psi Yet 
‘This Hadith makes it clear that the efforts of the mujtahid may lead 
to correct results or to erroneous conclusions. In either case, he is 
entitled to an opinion, despite any opposition or disagreement by 
SEs Sepals ceeticed epebi ovec a ea ac roc ts cad 
or falsehood of the results that have been reached may be neither 
obvious nor immediately ascertainable. The fact that this Hadith 
grants a reward for an attempt at ijtihdd, would obviously imply that 
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disagreement in ijtihad is tolerated, and may even prove beneficial, 
which shop why mess ew Ie is further understood 
from the implied meaning of the same Hadith that everyone who is 
capable of formulating an informed opinion and judgement over an 
issue is encouraged to do so, and should not withhold their contri- 
bution on grounds of mere hesitation over its accuracy or other- 
wise,” This encouragement has, to a large extent, borne fruit which 
can be seen in the wealth and diversity of opinion in the various 
spheres of Islamic learning, including Qur’anic exegesis, the emer- 
gence and development of various schools of law, theology, philos- 
ophy and Sufism. As al-Bahi points out, the word ijeihad in the 
terminology of figh, is another term for difference of opinion pay 
(fillra’y).*' Ever since the time of the Companions, scholars (‘ulama 
have not ceased Se atone 
Sy eee 


propriety 

al-figh have laid down certain conditions, such as the qualifications 
that the mujtahid must possess, and a set of rules which are designed 
to ensure the nty of ijtihdd, and to discourage indulgence in 
arbitrariness or unfounded criticism of others. The theory of ijtihad 
is explicit that the result of ijtihdd is binding on no one but the 
mujtahid himself. This would clearly suggest that he must be guided 
only by his true conviction and belief in the conclusion that he has 
arrived at, For otherwise, as al-Bahi has rightly observed, there 
would be no point in binding the mujtahid to his own ijtihdd.” When 
ijtihad fulfills all of its requirements, then the result it has arrived at 
is inviolable, and its validity is not affected by opposition and criti- 
cism until the truth is established through unanimity and consensus. 

In the meantime, no one is entitled to attack the integrity of its 
author, On the contrary, the effort and self-exertion of the mujtahid 
in attaining a true and correct solution to a problem merits 
commendation and reward. Only in one case does the latter lose its 
claim to validity, namely, when a decisive consensus of leamed 
opinion (jjma‘), declares the ijtihad in question invalid, or when the 
implication of such an ijma cleatly refutes the validity of an individ- 
ual jjtihdd. In this case the ijmd itself commands adherence and 
prevails over individual opinion. But even then, it is only for prac 
tical purposes that the individual ijtihad loses its merit. Provided that 
the mujtahid has acted in good faith, and in compliance with the 
requirements of ijtihdd, his integrity remains intact. The fact that the 


the judge conforms to the wishes of 
sscther peso of influence, or when he adopa the lk of enether 
person contrary to his own ees decision becomes liable to 
review and may be reversed. For the judge-cum-mujtahid must 
always act upon his true conviction and only issue a decision which 
feta nite sys prep 

inviolabi ijtihdd acquires special significance in egard 
to judicial decisions which are founded on the personal j 
and ijthad of the j SAT ia cic lag eatin RM 
is not reversible by its own equi (Wa yungad al-ijtihad bi-mith- 
ih), When a judge renders 4 ision which is based on his sound 


g 
4 
i 
2 


opinion, then there is no reason, as al-‘Amidi expounds, why the 
second and the third in the series should not be subject to reversal as 
well. It is obvious that accepting such a proposition would lead to a 
chain of events (tasalsul) that would violate public interest (majlahah), 
as it would prevent the termination of disputes among people, cause 
confusion, and undermine public confidence in court decisions.” 
‘The substance of this argument is equally applicable to the decisions 
based on jtihad, taken by the head of state and those who represent 
his authority. 

Further evidence as to the reality of the freedom of expression in 
ith comes from the fct that all of the leading ima of jurspr- 
dence are on record as having discouraged others from imitating 
their opinion, of fatwa,” without investigating the grounds on which 
it founded. This is indicative, as Ghazawi points out, of their deep 
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respect for ip and for the right of other mujtahids " to free- 
dom of expression.” Needless to say, without this freedom ijtihad 
would be eouly wnesable 
The development of two different scholastic traditions in the 

formative stages of Islamic legal history (toward the end of the first 
century A.H.), namely the a l-a'y or parans of pesonal opin- 
ion, and the ahl al-Hadith, sid seers as embodied in 
Hadith, is farther proof of pf sion flltcgeret enter 
‘lama’, forthe use of penonal opinion. or my, inthe development 
‘of the Shari‘ah. Ijtihad bi’l-ra'y, or ijtihad which is founded on 
considered personal opinion, became the distinctive feature of the 
ahl al-ra'y, especially among the Hanafis who relied extensively on 
the use of ry, analogical reasoning (qi), and juristic preference 
{istihsan), These were the more and regulated methods of 
ijtihad which were developed in order to ensure propriety in the 
exercise of ra'y as a means of developing the Shari'ah. Despite the 
initial resistance which it encountered from the partisans of Hadith, 
the basic validity of giyls was generally accepted. This was also the 
case, to a large extent, with regard to juristic prceence (istihsan), 
consideration of public interest (istislah, or maslahah), and presump- 
tion of continuity (istishdb). The essential validity of these, as various 
manifestations of ijtihdd, was recognised and as a result, they were all 
integrated into the legal theory of usil al-figh. The common ground 
between these various doctrines is that they are all rationalist in 
content and rely largely on opinion (ra"y). Once again, they all share 
the basic notion that the ruler, the scholar and the mujtahid have not 
only the right, but the responsibility, to exert themselves for the 
benefit of the people, and for the fulfilment of the legitimate needs 
of society in all reasonable ways consonant with the Shariah, even if 
no specific authority can be found in their support. 

Iitihad may be exercised with regard to subjects that fall under one 
or the other of the following two categories: 
(A) Temporal matters which are not of immediate concem to reli- 
gion. In this area, as Khallif has rightly observed, ‘the individual 
enjoys total freedom of expression and may express an opinion as he 
plese provided tat it doesnot amount to slander, hostility or sedi- 


(Gite seligione hedges the mujtahid may express an op’ 
ion if the matter in question has not been expressly regulated 

clear text from the Qur'an or the Sunnah. The only condition tt 
nceds to be observed here is that ijtihdd in juridical matters must not 
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pert an amlyinmcgesee port 
It is commonly observed thar, ever since the 


concerning 

‘closure of the door’ may be exaggerated, as it is often said that ijtihad 
has never been totally abandoned; but even so, there seems to be 
little doubt that ijtihdd has been steadily declining. Was this, then, a 
voluntary self-restraint that the ‘ulamd’ of the past chose to impose 
80 as to curb the diversity of schools and sects in the vastly expanded 
territory of the early ‘Abbisid state?” In other words, was the closure 
of the door of ijtihdd a circumstantial development in response to a 
historical situation, or a manifestation of the normative principles of 
the Shari‘ah? The answer is likely to be the first, for, according to 
‘one observer, ‘after the so-called closure of the door of ijdhad what- 
ever limits that were imposed on ijtihdd were due to a change of 
circumstances and not a change of principles."” Thus, it would 
follow that the alleged closure of this gate has no bearing, in princi- 

sei fr ia pUdey ce edn ob crecy ecbalaracdt ghee > 
‘engage in ijtihad in their search for new solutions to new problems.” 


VI. Freedom to Criticise 
(Hurviyyat al-Mu‘aradah) 


‘Under the Shariah, people are granted the freedom to criticise and 
monitor government activity (humiyyat al-mu'dradah, also known as 
hurriyyat al-nagd al-bakim), by means of sincere advice, constructive 
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criticism, or even ultimately by 2 refusal to obey the government if 
it is guilty of violating the law. This is a corollary of the Qur'anic 
principle of commanding good and forbidding evil (ae btm f 


fundamental principle of the Islamic system of government’, writes 
‘Afifi, ‘which entitles the individual to tell the truth and expose 
transgression even when this entails opposing the ruling Poteet 
ties."” In the Qur’in and Sunnah the textual authority for this right 
is the same as can be quoted in support of al-amr Wma a -ahy 
‘an al-munkar, also known as the principle of hisbak.”* The Qur'an, 
as already discussed in the foregoing section on hisbak, is so emphatic 
‘on the value of this principle that i is elevated into being an inte- 
gral part, and a requirement of, the Muslim faith, It is the central 
theme of a number of verses in the Qur'3n, and the Sunnah elabo- 
rates it and regulates its detailed implementation. The Qur’in thus 
places both men and women on an equal footing with regard to 
hisbah and mu‘dradah, and each and every citizen is entitled to disap- 
prove of, and denounce transgression, be it on the part of a govem- 
ment leader, a fellow citizen, or indeed anyone who is engaged in a 
crime. 

Mu'dradah is also validated by the Sunnah of the Prophet & and 
by the clear precedent of his leading Companions and the orthodox 
caliphs. Thus, it is reported that, at the signing of the treaty of 
Hudaybiyyah with the Quraysh of Mecca, ‘Umar ibn al-Khattab, 
was critical of some of the clauses of the treaty which he felt were 
unfavourable to the Muslims. ‘Umar consulted the more senior 
‘Companion, Aba Bakr, on the matter but he was still dissatisfied and 
went on to express his sharply critical view of the treaty to the 
Prophet a, who listened to “Umar’s view and responded to his crit- 
icism.” Elsewhere we encounter a Hadith where the Prophet & 
proclaimed, “The best form of jihad is to utter a word of truth to a 
tyrannical ruler." 


ohh gle te 5 tad sel Ji 


In his inaugural speech following his election to office, the first 
caliph, Aba Bakr, is reported to have said: ‘O people, I have been 
entrusted with authority over you, but I am not the best of you. 
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Help me if a sight and comeet me when I am wrong” This 
quote is widely considered to invite constructive criticism of the 
government, and to encourage people to remain vigilant over the 
Scsivides of Un polsical lenders AY ABO KGHE bot okiesyeds che 
basic attitude which Aba Bakr manifested in this speech, indicates 
that self-criticism is not only beneficial for healthy growth, but is 
also a necessary attribute of ible government. 

Numerous instances of mu‘aradah have been recorded in the 
precedent of the second caliph, ‘Unnr b. al-Khattib. Following the 
precedent of the first caliph, Abd Bakr, ‘Umar also asked the people, 
at his inaugural speech, to ‘rectify any aberration’ they might see in 


sums being given as dowry. However, one woman, Fatimah bint 
ley, disagreed and quoted a Quy Saic text (1V:20) ia support of her 
angument,to which ‘Umar responded with, *A woman is right, and 
“Umar is mistaken." 

‘According to another report, a man came to “Umar and addressed 
Fim acraeweat tcrpadaly tying Peor'Gedl OP UaazA Soaiaoe 
‘who was present reminded the man that he was exceeding the limits 
of propriety in the presence of the Caliph, but ‘Umar responded by 
saying: ‘It would be to no good if they (people) did not remind us 
#0 and it would be to no good if we didnot listen to them, 

In al-Siba''s assessment, the precedent of Abd Bakr and “Umar b. 
al-Khaytab indicates clearly that they recognised the citizen's free~ 
dom to criticise government leaders. The fact that they listened to 
such criticism, and offen responded to it, is proven by historical 
evidence.” According to another observer, the freedom of speech, 
opinion, and expression which the Muslims experienced in the earli- 
cst stages of their history represents an inspiring example which has 
hardly been surpassed in the subsequent periods of Islamic govern- 
ment.” Based on these and other instances of mu‘aradah which took 
place during the period of the Rightly-Guided Caliphs (al-Khulafa’ 
al-Rashidin), itis concluded that ‘Islam entitles the citizen to moni- 
tor the activities of the head of state and state officials in respect of 
all that they do, and also all they might neglect doing,"™ Mubammad 
Khide al-Husayn is even more emphatic. He observed that Islam has 
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made it ‘an obligation of the community’ to monitor the conduct of 
the head of state and his officials with a view to rectifying those who 
deviate, and alerting those who might be neglecting the duties with 
which they are entrusted.” ‘It is only natural to say’, writes al- 
Qisimi, ‘that mu‘aradah cannot exist unless there is freedom of 
specch.* This goes and in hand with freedom of opinion (bumyat 
al-ra'y), and it cannot operate in a system of government which does 
not safeguard constitutional liberties. But whenever there is such 
freedom, then mu‘aradah serves as a natural instrument of the free- 
dom of opinion.” The right to criticise must not be confused, as 
Muhammad al-Sadiq ‘Affi points out, with opposition merely for 
the sake of opposition, nor should it be taken so far as to institu- 
tionalise opposition in the form that is known, for example, in 
present-day political parties.” An opposition party is often commit- 
ted to opposition for its survival, cette tak ecteobiedey Sale 
tics to encourage criticism that verges on imbalance. This form 
of opposition is discouraged in Islam on the authority of the Hadith 
which instructs the Muslims as follows: "Be not weak in character 


the example of others; however, if good work is motivated 

by a desire to with others, it can have little educational 
value. An example of imm'ah, or weakness of character, is when 
someone praises or denounces another without reason merely 
because he sees others doing the same. This is, as Khalil points out, 
particularly demeaning and unworthy of the dignity of man, as the 
motivation does not originate in true conviction and belief. Imm‘ah 
also occurs when a person says something he or she does not believe, 
and believes something but does not say so.” The correct approach 
is to be found in the second portion of the Hadith just quoted, 
which goes on to instruct the believers as follows: 


Rather, make up your minds for yourselves and if people do something 
00d, do it too, but if they do something unjust, do net do it yourselves 


cq ameswently, 3 heightened sense of individual responsi is of 
central importance to the proper exercise of mu‘radah. Indeed, the 
success of any critique, wnitten or verbal, lies in the sincerity of its 
author. According to the clear instruction of another Hadith, ‘every 
one of you is a shepherd (ri) who is responsible for [that which is 
in his custody].” 


FAL Si gis 


In other words, everyone is accountable, no one is beyond criti- 
cism and all criticism should partake of the essence of nasihah. 

Furthermore, freedom to criticise must not be used as a means to 
disunite or confuse, nor as a means of self-aggrandisement. In its 
legitimate use, this freedom should serve as a torchlight by which to 
find the truth, and to search for the right course of conduct in order 
to benefit the community as a whole. And lastly, freedom to criti- 
cise must not be based on suspicion. Indeed, Muslims are specifically 
instructed in the Qur'an and the Sunnah to avoid indulgence in both 
suspicion and doubt. 

‘There are at least three conditions which need to be met in order 
to ensure the validity of a given criticism. These are as follows: 


s 


(a) It is necessary to establish the facts and ascertain the grounds on 
which criticism is based. General authority for this requirement is 
found in the Qur'an where, in an address to the believers, it is said: 


"Ifa transgressor (fisig) comes to you with any news, ascertain the 
truth, lest you harm people unwittingly and then regret what you 
have done.” (XLIX:6) 
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‘Thus, the Qur'an requires thar facts must be investigated first 
before reaching any conclusion which may otherwise prove to be 
unfounded and regrettable. The substance of this text is also 
confirmed a few verses later in the same sirah, where the believers 
are asked to ‘avoid much suspicion (zann), for some [varieties] of 
suspicion are sinful’. (XLIX:12) 


A 8 sh or tgs tet Si gd GE 
ist 


‘Therefore, suspicion over the sayings and conduct of others which 
is not substantiated by evidence should be avoided. Obviously, the 
text here does not forbid all suspicion, and therefore zann which is 
based on proper or reasonable grounds may be sufficient for criti~ 
cism., This kind of suspicion, which represents a probability of truth, 
is often referred to as ‘permitted speculation’ (al-zann al-mubiih).” 

The conditions for ascertaining the grounds of criticism are 
further qualified in that they must be within the capacity of the 
investigator. In this regard, the Qur'an states, ‘God does not burden 
a person with what is beyond his capacity’. (11:286) 


a5 Ne 1 dies 


‘Therefore, when a person has carried out an investigation to the 
best of his ability and understanding, this is normally sufficient 
evidence on which to base criticism. This is illustrated in the Qur'an 
where we read that the Prophet Moses 28 criticised his teacher, the 
Prophet al-Khidr 33, for deliberately breaking a barge which 
belonged to a poor family and was their only means of earning a 
living. As the Qur'an records the episode, Moses said to al-Khidr, 
“Did you break it so as to drown its passengers? Truly a strange thing 
you have done?’ (XVIII-71) 


Bur this is said to be a fair criticism based on proper grounds, that i, 
Seyi = ele petedlrray taney given Moses’s igno- 
rance of the true state ics which waa keown only oo al-KRlde 
‘The latter then informed Moses of the fact that there was a king who 
usurped all the barges he could find, so he (al-Khidr) had bored a 
hole in this barge to save it from being seized. In this instance, the 
whole truth was not known to Moses, yet his criticism was founded 
on proper grounds, 


(b) The critic must be convinced of the moral uprightness of his 

opinion. For, unless a person believes that what he says is the truth 

he must not say it, otherwise he is guilty of either hypocrisy or lies 

~ both of which are forbidden, With regard to the first, the Qur'an 

declares that ‘the hypocrites will be in the lowest reaches of hell’ 

Q1V:145) and forthe second, the Quin admonishes the believers to 
refrain from telling lies’. (XXII-30) 


JI & JES Ast GS 


However, ifa person believes himself to be right in expressing a 
critical opinion, and yet the opposite is found to be the case, then 
he is not to be blamed. Similarly, if person exerts himself in estab- 
lishing the grounds pertaining to the object of his critique, but in 
doing so reaches the wrong conclusion, then he is not to be blamed 
provided he believed that it was correct. This is the purport of the 
Hadith which declares: 


eaten, Age} (for) what is false shall remain 
cted with the wrath of God und he ceases (his se argument) and 
dele fom 
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By way of divergent implication (maf im al-mukhalsfah), it is 
understood from this Hadith that a person who did not know that 
he was engaged in a wrong cause is not to be taken to task.” 


(©) Criticism must be proportionate to its object. This means that the 
words used and the manner of criticism should suit the occasion. It 
must be neither too harsh nor too feeble; however, it must also be 
courteous and effective. From the quantitative angle, the question 
arises as to whether a single criticism would suffice, a8 opposed to 
repeated and sustained criticism. In principle, perseverance is 
permitted, especially when Laisa ay erste invitation to 
Leena poy dite Indeed, when the critique 
is aimed at something that comprises aspects contrary to Islamic 
values (al-munkar), perseverance is recommended until the criticism 
bears fruit. This is also the purport of the previously cited Hadith 
which concerns the three degrees of hisbah, namely, that a person 
who sees evil being committed should change it by his hand, but if 
he is unable to do that he should change it with his words, and if he 
is unable to do that he should denounce the evil in his heart, this 
being the weakest form of faith.” 

The above Hadith encourages persistent effort, even if this means 
changing the method by which the combating of evil is conducted. 
The main point of the Hadith, however, is that if. have 
conviction and faith, then they should not tum a eye to 
wrongdoing whenever it is within their capacity to change or 
prevent it. This Hadith also implies that the method, style and inten- 
sity of combating something munkar should be determined in 
proportion to what is required in the light of the circumstances. This 
would naturally involve a prior assessment of the situation, speech or 
conduct which is to be made the target of criticism. Consequently, 
the determination of the correct method and style of criticism 
involves a certain measure of personal judgement on behalf of the 
critic and his ijtihad. 

‘A proper exercise of the right to criticism proceeds upon another 


Principle of the Shari‘ah, namely, the principle of validity (as! al- 
sibhak), Through this principle, which basically aims at giving 
people the benefit of the doubt, Islam protects peoples dignity by 
‘ensuring that their words and deeds are credited with true and 
valid unless there is clear evidence to suggest otherwise. It is to this 
principle that we now turn. 


PRESUMPTION OF VALIDITY (ASL AL-SIHHAH) 


Cab hota et a el lec rrp hate her 
the opposite is known to be the case. For example, when a person 
roe sense Pap hen eacladd wplcnpc hale gnats 


i . Thus, according 
Din al-Subki: “The norm among us (al-asl ‘indand) is to judge as valid 
conforms to the Shariah, Therefore, 


contemplate obvious causes (al-asbab al-jalliyyah) and they do not 
refer to hidden meanings (al-ma'ant al-khafiyyah). The norm, there- 
fore, is one of validity until the contrary is proven.” 

Al-Subki continues that Imim Abd Hanifah has taken the view 
that an act which has become the object of suspicion should be 
deemed invalid on the grounds that this gives rise to a conflict 
between validity and invalidity (al-sihhah wy -fasdd) in which case 
the latter should prevail. 

The Shafi‘ite position is representative of the majority, including 
the Imami Shi‘ites: validity prevails over suspicion. The substance of 

another legal 


presumption of validity we refer to the Holy Qur’in which states 
that a person should ‘avoid mach suspicion, for some (varieties) of 
suspicion are sinful” (XLIX-12). This text clearly forbids indulgence 
in unfounded suspicion and suspecting the worst of motives behind 
the acts and words of others. In another passage, the Qur'an directs 
the believers as follows: ‘And speak well to the people.’ (11:83) 
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This text clearly indicates that the gift of speech, and the freedom to 
utilise it, should always involve courtesy when dealing with others. 
The Qur'an thus addresses the hidden and the manifest aspects of 
human conduct. Both of these must be positive, and human rela- 
lous are fo be commenti aid ema gee decent OA en Be) 


in the Haith, where the Prog ‘| t kocucad sie Meskaasl 
follows, concerning what a Muslim might have said or done: 


When something reaches you from your brother, ascribe to it the best 
iaterprewtion) wad you can no longer do s0"™ 


BB ti Ge Gs asi 2 aa 


‘Alt b, Abi Talib reiterated the substance of this Hadith in one of 
his sayings when he advised the believers in the following terms: 


Make the best of the affir of your brother until you find evidence that 
would dissuade you from doing $0; suspect not the worst of what your 
brother might have said while you can scll find a way to give it a 
favourable interpretation.” 


The presumption of validity is not to be confounded with another 
presumption of Islamic law, namely that of continuity (istishdb), for 
the two are different despite their apparent similarity. The principle 
of istishab presumes continuity of the status quo ante until there is 
evidence to establish a change. Istishab, in other words, denotes that 
facts, mules of law or data which have been proven in the past, are 
presumed to remain so for lack of evidence required to establish any 
change,” The presumption of validity differs from istishab in that the 
former is not concemed with linking the past to the present. In 
other words, this presumption is concemed simply with validation 
rather than with maintaining the status quo. Moreover, unlike 
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ialsad, which is concemed with linking two statis to cach 
other, the presumption of validity often has no basis on which to 
operate other than giving the benefit of the doubt as regards valid- 


Suspicion may also arise regarding whether a person is the lawful 
cownet of  ceran object ox property which he hatin hs powexion, 


this type of question, it will be assumed, under the presumption of 
velit that 1 is lawfully owned. In this case, a mere doubt will not 

to interfere with the integrity of the character, or the 
Pipe tcl wriphoath en bende Ay erbanger sua et 
suspicions ofthis kind were to be given credit, then credibly and 
eianarcan yp eb sa pe) transactions would be seriously 


To give another example, when a person donates generously to a 

charitable cause, it is possible that some people may interpret this 
action adversely and suspect selfish motives, such as a desire for 
power and fame on the part of the donor. Similarly, when someone 
‘opposes a Lys cape pe hectic oop Beeler 
person, the critic could be suspected of dishonourable motives, and 
yet if given a positive interpretation, the criticism could be seen in a 
favourable light which is precisely what the principle of validity 
would recommend. 

This principle has an imporant role wo play in encouraging socal 
harmony and trust by advising that positive aspects should be 
emphasised in preference to negative ones. But this is only so when 
there is no real evidence to suggest that evil motives are at work. 
Nevertheless, the principle of validity does give the benefit of the 
doubs to acts and words which may arouse suspicion, but which are 
actually the result merely of an error of judgement without devious 
intentions. 

Furthermore, the principle of validity advises us not to allow 
doubt to interfere with the integrity and soundness of acts of devo- 
tion. Imim Ja‘far al-Sidiq has been quoted as woted a having said, 
‘Surrendering to doubt is a sign of feeble-mindedness."” He is 

reported to have said this in response to a question conceming a 
person who kept repeating his ablution and prayets on account of 
recurring doubts that they were in some way defective. Imam Ja'far 
al-Sidiq attributed the man's suspicions, which merely debilitated his 
efficiency and alermess, to the work of Satan." 
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does not seek to interfere with sound reasoning, or with indications 
of context and circumstance. We naturally perceive or expect good 
and evil in 2 corroborative context, although we are at times 
surprised against our since we possess no infallil 
poe cgranieteatl " The principle of validity 
advises moderation so that one does not pre-judge, through suspi- 
cion and prejudice, the words and acts that one encounters, It also 
encourages an awareness that there may be hidden aspects to an act 
or statement and that judgement should not be based only on 
appearances, but should await the results of investigation, The prin- 
ciple of validity does not necessarily advocate passing a favourable 
judgement with regard to what we observe, but it does recommend 
that we avoid passing an unfavourable judgement while there is still 
the possibility of a favourable verdict. This is precisely the position 
that the jurists have taken, whereby while a person is not under an 
obligation to presume beneficence in the words and acts of others, 
nevertheless a judgement to the contrary should be reserved until 
doubts, or the possibility of a good interpretation, are eliminated. 
This may be illustrated by reference to a situation where a person 
utters some words while passing by, and the audience cannot make 
‘out whether they were an insult or a greeting. The principle of 
validity in this situation does not support the conclusion that the 
words uttered were words of insult, nor does it require the addressee 
to presume them to be a greeting and therefore to return it in kind. 
All that is advised here is that a negative judgement should be with- 
held as there is still the possibility, however slight, of a favourable 


validity maintains that even when an act or statement appears to be 
evil, there may be an extenuating explanation, and until that avenue 
has been explored, one should reserve judgement. It is possible, for 
example, that a person who utters an apparently objectionable state- 
ment actually believes it to be true; in such a case 2 distinction must 
be made between the deliberate voicing of wilful error, and harm- 
ful speech which originates in an error of judgement. By way of 


also protecting the individual against unfounded suspicion or misin- 
tection and preventing people fom reaching hay unwar- 
ranted conclusions."™ 


VII. Freedom to Express an Opinion 
(Huriyyat al-Ra’y) 


Freedom to express an opinion is probably the most important 
aspect of freedom of speech, since the latter may comprise other 
distinguishable varieties of expression such as a simple narration of 
facts, or comedy and fiction. Specifically to express an opinion on a 
matter implies a level of involvement, commitment and competence 
which may or may not be the case in a factual narration of an event. 
‘This may partly explain why, in the Islamic scholastic tradition, the 
phrase hwmriyyat al-ra'y, literally ‘freedom of opinion’ is used to 
denote ‘freedom of speech’, in preference to hurriyyat al-gaul, which 
is the more precise equivalent. The fact that scholars and jurists have 
consistently used this phrase for freedom of speech is perhaps indica- 
tive of the significance of ra’y, or personal opinion, as being the most 
important aspect of this freedom. 

Ra'y has been classified into three main categories: it can be 
praiseworthy, blameworthy, or doubtful. These categories are 
Esther sub-divided into various other types. The principal varieties 
of the praiseworthy opinion to be discussed here are those which 
elaborate the Qur'an, the Sunnah and the opinion of the 
Companions, ra’y which consists of ijtihdd, and ra'y which is arrived 
at as a result of consultation. The blameworthy opinion is again 
divided into three types, namely pernicious innovation (bid'ah), 
caprice (haw) and transgression (baghy). Here, I shall address only 
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ra'y, in the sense that it is self-inspired and unrelated to the text of 
the Qur’in or the Sunnah, or to definitive consensus of opinion 
(ijma’). In the usage of the Arabs, ra'y is applied to things which are 
not seen, but are known through the application of reason, intuitive 
judgement or the light of one's heart. Matters which are ted 
by definitive factual or rational knowledge, and matters on which all 
the signs are bound to concur, such as the number of days in a week, 
ot the virtue of telling the truth, are thus excluded from the scope 
of ra'y. Thus, no one is expected to formulate an opinion on factual 
or rational matters for these require no deliberation or thought. It is 
also clear from the foregoing that ra'y is specifically founded on 
given signs and indications, Hence, when a person says something 
about a matter pertaining to the realm of the unseen about which 
there is no information, his assertion is not to be regarded as his ra'y. 
In this sense, 1a’y is preliminary to knowledge, and must take its lead 
from information open to investigation and rational conclusions,'” 
‘A person may express an opinion, arbitrary or otherwise, and so 
long as he does not violate the law concerning blasphemy, sedition 
and so on, he is free to advance an opinion. Just as the law tolerates 
an arbitrary opinion, the later has a role to play in the development 
of ideas, and in the quest for knowledge and truth. Often, a sound 
opinion is evoked and stimulated by a weak, provocative or 
misguided one, The juris corpus of figh is the embodiment of both 
tay and authoritative Tradition (the Qur'an, the Sunnah and ijmi); 
however only the latter is held to provide criteria by which to judge 
the propriety of ra'y. As already noted, ra’y has a limited role vis-i- 
vis the clear ordinances of divine revelation. But when no such 
guidance is available in the sources, or when the existing guidance is 
no more than an indication which is open to interpretation and 
inference, then the matter is open to ra'y. The veracity of ra’y is 
always judged by its proximity to the letter and spirit of the musiis. 
Consensus of opinion (ijmd) is the only recognised method for 
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quoted in our discussion of ijtihad, that the mere effort of a compe- 
tent scholar or mujtahid at attaining the truth is worthy of reward, 
whether or not he actually succeeds in his goal." 

In the scholastic context of early juristic thought, ra’y became 
associated with and in personal 
ons Thhla wos toe iain claps which tine yortines ot Elodih 
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personal opinion, 
tha these did not violate any of its principles and objec- 
tives, To substantiate their efforts, the proponents of ra'y devised 
methodologies and guidelines on the correct use of ra'y in the form 
of analogical reasoning (qiyas), juristic preference (istihsan), blocking 
recourse to expedients (sadd ai-dhard’'), and pr of conti- 
nuity (istishab), These, and other principles of usill alfigh, such as the 
priority given to the opinion of the Companions (fatwa al-sahabi) 
over that of other mujtahidiin, aimed at establishing a closer identity 
between ra'y and the laws and principles of the Qur'an and 
Sunnah.” ents over the use of ra'y between the ah! al- 
Hadith and the ahi al-ra'y is a matter of orientation, rather than a total 
rejection by either side of the basic validity of ra’y. The only sectar- 
ian movement on record which denies the validity of recourse to 
ra'y is the Bafiniyyah or the Ta'limiyyah'” As Abu Hamid 
Muhammad al-Ghazall explains: "The Ta'limiyyah are called by this 
name because of their doctrine which forbids personal reasoning and 
intellectual exercise in the form of ra’y, They call instead for total 
reliance on the instructions of the infallible Imam, as they affirm that 
the only way to acquire knowledge is through instruction, teaching, 
and ta‘lim."" 
‘There is ample evidence in the sources which validates recourse 
to personal opinion. The Qur’in (XLII-38) thus authorises consul- 
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a pret foe arate ern ed 
personal opinion of its participants. ‘in enjoins upon: 
Muslims to refer matters regarding which they disagree to those in 
sushi (sites) Sr «Soil Gecsion, since they are capable of 
formulating sound opinions and judgements (IV:59). This is further 


sources, 
recource to reasoning and ra’y. Furthermore, the Hadith of Mu‘adh 


Jabal to Yemen in the position of judge, he questioned him about 

the sources on which he would rely in making judgements, and 

Mu‘adh's reply enumerated the Qur'an, the Sunnah and his own 

reasoned opinion (ajtahidu ra'yi), in that order ~ provides specific 

authority for ra’y in juridical matters and the settlement of disputes" 

The Sunnah of the Prophet &&, and the precedent of his 
and 


rely on their personal ra'y and ijihdd in matters on which they could 
not find any guidance in the traditional sources. 

Furthermore, we note that on numerous occasions the Que’3n 
invites people to investigate and explore the world around them, 
and to draw rational conclusions, not in the manner of blind imita- 
tors who follow and accept what others have said, but through intel- 
ligent analysis and judgement. Thus, we read in the Qur'an: “Thus 
doth God expound for you the signs that you may think.’ (11:266) 
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Ekewhere in the text we are challenged with the question: ‘Do 
they not examine the realm of the heavens and the earth and what- 
ever God hath created?" (VII:185) 
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While commenting on these and other similar pasages in the 
Qur’in, AbG Zahrah observes that the Qur’in encourages rational 
‘enquiry into the world around us, and that ‘this would not be possi- 
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it. 

Notwithstanding the fact that obedience to lawful government is 
a Qur’anic obligation, the very text which prescribes this duty 
(1V:59) goes on to provide, in an address to the believers, that 
“Should you dispute over a matter, then refer it to God and to the 
Messenger.” 


Seb al Ih 


Obviously, this Qus’inic text presupposes the passibility of disputes 
arising between the ruler and his subjects, and it affirms that the duty 
of obedience does not overrule the right of the citizens to take issue 
with their leaders and the government. 

Disputation, or jadal, in its positive sense, is clearly permitted in 
the Qur'an, Indeed, it is one of the major Qur'inic themes which 


who complained to the Prophet &§ about the abuse and insult she 
suffered at the hands of her husband. The following Qur'inic 
passage was consequently revealed: ‘God heard the speech of the 
woman who disputed with you concerning her husband; she 
complained to God and God heats your discussion. (LVIII:1) 
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fully on the occasion. This is perhaps borne out also by the fact that 
the whole of the siirah which begins with this passage bears the title, 
‘al-Mujadilah’, ‘She that disputeth', 

‘The root word jadal can take two forms: commendable, and 
reprehensible - the latter meaning I have discussed elsewhere under 
abuses of the freedom of speech. Commendable jadal is normally 
based on sound reasoning and is intended to rectify an error or viola~ 
tion that one witnesses. Take, for example, the situation when a 
person hears someone speaking in a manner which distorts the prin- 
ciples of the faith. If the listener attempts to expose the defects of 
such talk, by recourse to sound argumentation and reasoning, in 
order to advocate and establish the truth, then this is a commend- 
able act. To remain silent when one has the ability to rectify an aber~ 
ration is not recommended. However, this is on condition that the 
argumentation is conducted in accordance with Quranic guidance. 
It must be in the best form, ‘with what is best’ (bi'llati hiya absan), 
and it must comply with the instruction to ‘argue not with the 
followers of the book except in the best way, apart from the 
unjust/ oppressors among them’, (XVI:125; XXIX:46) 
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The Qur'in, thus, encourages sound and courteous debate when it 
is likely to be beneficial, but if the audience is so hostile and arro- 
gant that polite reasoning and persuasion is not likely to achieve the 
purpose, then, peta Sree eer teecieroos 
should not be attempted and efforts should be made to solve the 
problem in other more effective directions.'” 

Argumentation with regard to worldly affairs which have no 
direct bearing on religious principles is also encouraged if it is likely 
to benefit the people or to prevent possible harm to them. Thus, if 
a person is indulging in speech which violates public interest, 
influences people and misleads them, then it is the duty of anyone 
who knows of the matter to expose its defects by recourse to sound 
reasoning and disputation. For the protection of the people against 
harm is the duty of every capable person, Thus, the commendable 
Jadal in both of its two varieties aims at rectifying a manifest distor- 
tion of the [sicegers of ‘feligion, and also to protect the people 
against any possible harm. 

Furthermore, there is a third variety of commendable jadal, which 
is used for the advancement of knowledge, either in the sphere of 
the religious sciences or in other disciplines such as logic and litera~ 
ture. Discussion and debate, which aim at exploring academic 
themes, are subject to the same Qur’3nic guidance which applies to 
other forms of jadal. They must be conducted with courtesy and 
withstraint, and must aim at the discovery of truth, and steer away 
from exposing the weaknesses of others. 

‘On a more general note, the Qur'an and Sunnah are replete with 
moral encouragement and guidance on the proper use of speech. 
Verbal propriety and courtesy towards others is a central feature of 
Islamic ethics, often equated with correct guidance (hidayah). The 
Qur'an enjoins believers to ‘speak to the people in good words’ 
ies) sks igs then Ga puke tices 29 bapiesane bigeethiaiid 
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lead them to the path of God: '... they are guided unto good speech 
and are guided unto the path of the Praiseworthy (al-Hamid)- 
(XXI1:24) 
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of speech. Nurturing the proper use of this freedom and attaining 
beauty and goodness in speech is largely a matter of developing good 
moral and cultural standards. In addition, the Qur'an calls upon the 
wisdom and good judgement of the believer when he or she speaks 
(XXXII70), For example, there may be instances where expressing 
2 true opinion or even telling the truth may fail to achieve a good 
purpose. The speaker is, therefore, urged to be mindfal of the end 
result and the goal that his words are likely to attain. In fact, there 
are instances where the Sunnah permits silence in regard to the truth 
or even allows the telling of a white lie if it would serve a higher 
objective, such as saving a person from imminent danger. Lastly, 
freedom of opinion and speech is subservient to the general princi- 
ples of justice, as can be seen from the following text: ‘And when 
you speak, then speak with justice, even if it be against those who 
are related to you.” (VI:153) 
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The Qursnic guidance here applies equally to a witness in the 


reg 
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court to the judge himself, to the head of the family and to the 
people at large who are asked to be honest and fair when they speak 
to, or about, one another. 


VARIETIES OF RA'Y 


Although the nature of ra’y and the very diversity of its scope and 
subject matter defies the idea of a predetermined framework, the 
“ulama’ have nevertheles semped to divide my into the fllowing 
types: valid or praiseworthy opinion (al-ra'y al-sahib), void 
opinion (ab tinh, Wamewory or objector ‘opinion (al- 
'y al-madhmiim), and opinion whose validity is in doubt (al-ra'y ft 
ma 
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lation of their own fanwis and ijtihad.” In other words, its harmony 
with the accepted norms of the Shariah is not in question. Of neces- 
sity, the test here is retrospective, in that past authorities of proven 
validity are taken as the criteria by which to evaluate a fresh opinion 
that may well be focusing on a vision of the future. It is to be noted, 
however, that an opinion of this type may initially be uncertain and 
doubeful. Only when all doubt as to its propriety is eliminated and 
resolved, can it be classified as valid. The main process for this form 
of refinement is known to the clasical methodology of Islamic 
thought as ijma' or general consensus; and once an opinion is 
Seite cance trans beeiakcantn el ommee 
tionably valid. Jjma’, in other words, puts the final seal of approval 
an opinion which might inky have been digpused, but which 
no longer remains open to question. In modem times, legislation 
and judicial decisions of higher courts provide for a similar process, 
inglat once a proposal o opinion is wloped by proper legilrve or 
judicial authorities, its validity is, for practical purposes at least, no 
longer debatable, Collective and consultative resolutions by profes- 
sional and representative bodies also enhance the authority and 
weight of an otherwise isolated opinion. Likewise, public opinion 
and the press may, in contemporary societies, serve the purpose of 
identifying the direction of a possible consensus in favour of, or 
against, a doubtful opinion whose validity cannot be readily ascer- 
tained by reference to the textual injunctions (nusiis) or general 
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consensus On the same subject is this quote from a well- 
known s1 se ts uatng Companion, “Abd Allah b. Mas‘ad (died 
32/652): “What the Mims deem to be good is good in the sight 
of God." 
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In other words, if there is consultation among experts or with public 


‘At the opposit nape rjicrprcdendine yee pe 
ra’y al-batil), ib, which ie of uo account and cares no authority at all. 
Ton Qayyim al-Jawziyyah writes of this on a somewhat retrospective 
note saying that: ‘It is an opinion which is clearly in discord with the 
approved precedent of the ‘ulama’ of the past. They would have 
denounced it in principle and refused to give it any recognition in 
their juridical decisions and fatwis,"™" 

Th Qayyim divides the valid ra’y into four types: the va’y of the 
Companion (farwa al-sahabi); ra'y which interprets and clarifies the 
nusils (al-ra'y al-tafsiri); consultative ra'y; and ra'y which consists of 
ijtihad (al-ra'y al-igtihaid), 

‘The ‘wlamd’ are, on the whole, in agreement on the special status 
and authonity that the fatwis of the Companions of the Prophet 
Mubammad && enjoy in religious and juridical matters, The 
Companions are generally held in high esteem as they were very 
knowledgeable about the Qur'an, and the teachings of the Prophet 
&%. Opinions that they formulated and advanced are, on the whole, 
considered to be close, in order of authority, to the Sunnah of the 
Prophet &. In support of his own view, Ibn Qayyim quotes Imam 
al-Shifi't's statement: “The ra'y of the Companions commands 
greater merit and is preferable to our own opinion.” He then goes 
‘on to cite several examples where the ra'y of the Companions on 
certain issues was upheld and corroborated by a revelation cf the 
reais 'a blessing and a privilege that is unparalleled and unique’. 

1s, the conclusion is drawn that the fatwi al-sahabi, or the opin- 
PH : ota Companion, is sui generis and that any attempt to equate it 
with that of the generality of the ‘ulama’ is “devoid of substance and 
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ill-conceived".'* 


mark of such an opinion is the sincerity and knowledge of its author, 
fare ig jon and understanding of the Qur'in 
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at through the correct procedures that are characteristic of ijt, 
‘The proper method for anyone who to give an opinion on 

— look into the Book of God If he fails to find the 

there, he should look into the Sunnah of the 
and the precedent of his Companions. But, if he still 
does not find the guidance he seeks, then he should formulate his 
‘own opinion and judgement in the same way as the Companions are 
known to have done so regarding numerous issues. This is, in fact, 
the procedure laid down in the Hadith of Mu‘adh b. Jabal (see above 
Pp. 63-4), 3 which i standard authority on ijtihad. ‘An opinion so 
and expressed may be correct of otherwise, or it may 

OB nape ars ergata aah are 
course of time. The principle to apply here is chat which is 
expounded in a letter of the Caliph "Umar b. al-Khattab when he 
‘was instructing his judges: ‘The mere fact that you have made a 
certain decision must not deter you from changing it, if it becomes 
clear to you that it was erroneous in the first place. For truth is time- 
less; nothing must overrule it and it is far better to return to the truth 
rather than to persist in falsehood."” The principle quoted here 
would seem to be generally applicable to all decisions, judicial or 
otherwise, and it clearly rejects the notion which sacrifices truth at 
the altar of consistency, and of the so-called credibility of judicial 
office. But the point that is most emphasised in all of this is sincer- 
ity and devotion to the cause of truth and justice, for this is the 
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essence of beneficence in any praiseworthy opinion. ‘Anyone who 
exerts himself with the intention of gaining the pleasure of God and 
to benefit people will be counted as one of the muhsinin, (persons 
noted for their piety and good works), as goodwill and sincerity in 


seguatvaiecs 
to a conjecture (zann). This type of ra'y is accepted as a basis of judi- 
cial decision and legal opinion (fanwd) in cases of emergency, or 
where no better alternative may be known to exist. Unless it is 
adopted in a court decision, a doubtful opinon or a conjecture does 
not bind anyone. The ‘ulama” have neither approved nor denounced 
it, but have left open the choice of either accepting or rejecting it." 
But, since we do not always have the necessary knowledge of, nor 
access to, the truth, a considered opinion which may amount to no 
more than a probability or a conjecture is sometimes accepted as a 
basis of decision making, This is done in order to avoid an indefinite 
delay that the quest for knowledge of the total truth may entail. In 
the sphere of judicial decisions, however, there are checks and 
balances, especially with regard to the rules that govern admissibility 
of evidence, which are designed to minimise the possibility of error. 
Therefore, decisions and opinions which are formed in conformity 
with correct procedures are deemed to be valid, even if they 
comprise a measure of speculation or individual bias of a tolerable 
sort. 

From the viewpoint of its subject matter and relative value, ra’y is 
‘once again divided into three types. Firstly, there is the ra’y on a 
juridical, or shar'f, matter which is validated and accepted only on 
the strength of the shar'i proof on which it is founded. This is 
regardless as to whether it is advanced by one person or by a multi- 
tude. Secondly, there is the ra’y which concerns specialised matters 
which require technical knowledge, The people at large are not 
expected to be in a position to form an enlightened opinion on these 
affairs, and only expert opinion is to be taken into account, and then 
the value of that opinion is determined on an informed basis. And 
thirdly, there is the ra’y on matters of a practical nature which 
require public participation and compliance, such as electing the 
head of state, and opinions on public, constitutional and municipal 
affairs which concern the community as a whole. On matters of this 
nature, the preferred opinion is that of the majority of the people 
whose action and participation is of central importance to the opin- 
ion concemned."* 
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VIII. Freedom of Association 


The right to peaceful naturally follows as an 
of the freedom of speech and expression. The Shar‘eh bier an 
Sees ee 


ees ie of Seka ighn ove wotad lo “ulama’ 
have not treated these as a separate category from other rights. This 
is also true of the freedom of association, in that we do not find an 
exclusive treatment of this in the scholastic works of the “ulama’. 


be quoted, 
seiaif aad a ha bee sabecina ded oh foc fvedoen of 
association. Shin is the Iamic equivalent of democracy, but in 
comparison the latter is individualist in orientation, whereas shiird is 
more community oriented. For it contemplates consultative judge~ 
ment and decision, taken as a result of contact and association with 


of the conduct of government (haqq al-mu'aradah) are all premised on 
tecopnition in the Sheth ofthe fundamental eedows of speech, 


expression and association. 

‘Hisbah is by far the broadest of all the principles referred to above. 
All of them, be it nasthah, mu‘dradah, shard or ijtihad may be deemed, 
Cres adeerdbmeeat capacities, to comprise the general concept 

promoting good and preventing evil. Hishah is, of course, like 
col rirgasry A oy calletaive obligation (fad heft) ofthe comm- 
nity as a whole, These are all matters of common concem, and 
hence are subjects regarding which members of the community 


that the Qur'inic principle of sind can only be implemented as a 
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result of consultation among community members. 
Both Muhammad Asad and ‘Abd Allah al-‘Arabi have observed 


Shari‘al requires that people must also be accorded the freedom to 
group together, if they so wish, in pursuit of their common objec- 
tives. The Shariah thus entitles the people to organise themselves in 
parties, groups and associations if they deem this to be a more effec 
tive way of realising their legitimate interests," ‘Abd al-Hamid al- 
‘Angiri has observed that in our own time, realisation of the objec~ 
tives (al-magdsid) of the Sharf‘ah, and securing the various benefits 
(al-masalih) of the community - be it the essentials (al-dariiyyal) on 
which the life of the community depends, the complementary 
benefits (al-hdjiyya) which seek to remove hardship, or ‘embellish- 
ments’ (al-tahsiniyyai), which aim at securing the desirable ~ all of 
these require the formation of political parties." To this it may be 
added that, although the setting up of political parties may be 
chusified under the general category of unrestricted benefits (al- 
masalih al-mursalah), itis a benefit which arguably constitutes a means 
to securing some of the higher categories of masilih, in which case 
it would partake of the shart value of the latter and, thus, be elevated 
to a higher category of maslahah. 

Some commentators have, however, advanced a view which 
forbids the formation of political parties in an Islamic state. It is thus 
suggested that the basis of unity among Muslims is their common 
allegiance to Islam itself, hence there is no need for further levels of 
unification and alliance. According to Mustafi Kamal Was8, ‘Islam 
does not subscribe to any alliance other than unity in faith which is 
sufficient for the Muslims. When a section of the Muslim commu- 
nity enters a partisan alliance, it is bound to isolate others, and this 
would consequently lead to disunity.” The soundness of this view 
may be questioned, however, in that it tends to indulge in a measure 
of generalisation, Unity in faith does not necessarily forbid differ- 
ences of opinion on details and matters which need not have a bear- 
ing on the essentials of dogma. It is equally possible that people who 
subscribe to the same principle may differ in the matter of its details 
and methods of implementation. Surely the correct view should be 
that only harmful alliances which aim at destroying unity are to be 
censured, not those which pursue beneficial objectives and aim at 
rendering service to the community. 

‘The opponents of political parties have also quoted, in support of 
their position, Quranic passages which emphasise unity, and which 
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‘warn the believers against divisiveness and separation. Some of the 
passages thus referred to convey the following: 


‘And cling to the rope of God all 
Cistiopd rope together and do not be divided. 
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Some Prophetic traditions on the theme of unity, such as ‘the 
hand of God is with the community’ are also quoted. 
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But the relevance of all this to the formation, or otherwise, of polit- 
ical parties is doubeful. It may well be said, for instance, that form- 
ing a party which commits itself to enhancing unity among people 
would derive positive support from the Qur'an and Sunnah. It is, 
therefore, avoiding disunity which the Qur'an primarily advocates, 
This being the case, the issue is not about the formation of any party 
as such. Moreover, the proponents of political parties have been able 
to quote certain other passages in the Qur’in in support of their 
position as we shall elaborate later. 

‘Thase who are opposed to the formation of political parties have 
further added that one of the distinctive features of the Islamic state 
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they participated when they had SD aypeon an 
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ter entitled "The Parties', (al-Abzéb), express roval of 
alliances that were formed in opposition to the 46; (sce also. 
XXXIL20). It is further suggested that much of the subsequent 
history of partisan activities has generally been divisive and has 
brought disunity and conflict among Muslims. 

However, this line of argument is by no means conclusive. The 
reference to parties in Sirat al-Ahzab, for example, is, as already indi- 
cated, to parties that were formed for the very purpose of challeng- 
ing the authority of the Prophet &. Morcover, the early experience 
of partisan activities, the Si de Kis among others, is 


tion of political and associations; and that many of the general 
principles of public law in Islam, such as consultation, justice, free~ 
dom, equality, and the promotion of good and prevention of evil, 
are politically orientated and require the formation of political 
parties that can commit themselves to the enforcement of these prin- 
ciples." Furthermore, some of these principles, such as shird, can 
only be effectively implemented if there is a majority opinion either 
for, or against, a proposition, which has to identified, On the whole, 
the formation of parties is conducive to this purpose, and it tends to 
facilitate organisation and discipline, Moreover, in view of the 
pluralism and complexity of public life in our own time, the sheer 
size of cities, their inhabitants, and the growth of governmental and 
non-governmental organisations, it has become exceedingly difficult 
to know which individuals need to be consulted. Today, public life 
necessitates organisation, lobbying, pressure groups, and associations, 
and this means that direct access to government leaders may not be 
as effective today as it might have been in the early days of Islamn.'"" 
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We need to identify the locus of responsibility and our commitment 
to a set of objectives, otherwise there is always the risk that consul 


‘the best form of holy struggle (jihad), is to tell a word of truth to a 
i kememioees » if he has no assurance and support for his safety and 


political i 
peoaren in pusmit of vad objectives Indeed, it ested that ee, 
m of and good (al-amr bi'l-ma‘nif), would 
lieth dept nerteeicm merenk ge oben 
political parties; and that this, by itself, is a test of a government's 
respect for freedom of 
Furthermore, we find evidence in the Qur’in to the effect that 
differences of opinion and disagreements are natural to social life, 
Note, for example, the text which provides: ‘Had thy Lord willed, 
He would have made mankind one nation, but they never cease to 
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The Qurtnic vision heres cleat one of purlien which, in tum, 
is premised on the freedom of personal opinion and thought, and the 
differences of ability and experience among individuals and nations. 
‘The message here is further substantiated in another passage which 
reads: 


*O mankind, We created you from a male and a female and made you 
into tribes and nations 0 that you may know one another. Surely the 
noblest of you in the sight of God is the most upright and God-fearing 
among you.” (XLIX:13) 
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tic vision of life on earth is not meant to detract from the basic unity 
of the origin and creation of humanity ‘from a male and a female’. 
Pluralism, in reality, means allowing and tolerating diferences fo for 
this is a fact of human existence, and it is ‘a right therefore of 
pe ty npr apmnparerpamitediny calpains airy 
thing different’,'” 

In response to quetion 2 o the perisbilty, or otherwise, of 


political parties, Ibn Taymiyyah held the view that parties which 
invite the people to truth and beneficence (khayr wa-hagq), and work 
for the realisation of benefit to the people, are lawful. He added that 
this was the proper understanding of the Qur’inic text which, in 
reference to the truc believers, says, “They are the party (bizb) of 
God and truly the party of God are the successful,’ (LVIII:22)"" 
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In contradistinction, the Qur’an has designated as the ‘Party of the 
Devil’ (hizb al-shaytén) those who were hostile to God and to His 
Messenger &&, those who disobeyed the Prophet &, and those who 
engaged in conspiracies against him 4. (LVIII:19) 
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As Ibn Taymiyyah added, a party of this kind, or indeed, any party 
or association that defies the teachings of Islam, falls within the 
meaning of hizb as-shaytdn and is, therefore, clearly forbidden." 


Furthermore, Mubammad al-Ghazali stated that Islam permits polit 
ical parties provided they do not seek to destroy the unity of the 
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person attempts ijtihdd with the purpose of attaining to the truth, but 
does not actually achieve this end, his act is still meritorious. But if 
the truth is realised, then he or she merits a double reward."” 

_In Islamic juridical discourse, itihad is another name for juristic 


the Qur'an and the Sunnah. As El-Awa points out, 
repens fray waar pa pop hte 
of parties and groups’.' Ever since the era of the Companions, 
[Fogg nae eye y ware oe hereto at and no one 


While both the Qur’in and the Sunnah validate freedom of 


expression, interpretation and ijtihdd, they also enjoin co-operation 
((a'dwun) in good and beneficial works as one of the cardinal teach- 


‘organisation 
the believers to ‘co-operate with one another in the pursuit of virtue 
ne piety, but co-operate not in fostering offences and hostility.” 

:2) 
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‘The text here is related to our preceding themes in the sense that co- 
operation in good work (al-bin), like hisbah, is a broad concept 
which can apply to all forms of beneficial co-operation, whether in 
the form of a political party, a professional association, or a workers’ 
union which aims at ensuring fair practices in trade and the equitable 
treatment of workers. 
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An instance of illicit co-operation that amounts to transgression 
and violation of fair trade is when producers of essential commodi- 


‘co-operation among producers 
hostile, to the public, and the government is therefore within its 
rights, as Ibn Qayyim al-Jawziyyah points out, to compel the suppli- 
ers to offer their goods against a fair market price (gimat al-mithl). 
The government woold, inthis ae, oly be sting in sccondance 
with the dictates of justice which Almighty God has demanded. The 
same would apply to the suppliers of essential services, such as trans 
port workers, or undertakers, who might decide, in collaboration, to 
stop their services in pursuit of higher wages or prices. In this case, 
they also may be compelled by the market controller (walt al-hisbal) 
to offer their services at fair market prices.'" 

‘We also find a specific passage in the Holy Qur'an which the 
commentators have quoted as an authority for the formation of 
\olitical parties, The text at issue is in the form of an address to the 
yelievers: 


Sh wists coereamicls 
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The text here requires that the community set up one or more 
parties for the express purpose of conducting hisbah; and effectively 
to take upon itself the responsibility of devising ways and means of 
securing the moral and material benefits of its members. As will be 
noted, the emphasis in this text is laid on the formation of a party, 
and not on the execution of hisbah. Indeed, the passage begins on 
this note, and this is the only new clement which differentiates this 
quote from a number of other Qur'anic passages on the subject of 
hisbah. The principal theme of the text under consideration is, there- 
fore, that at least one party must be formed among Muslims to take 
responsibility for the tasks that are spelled out in the subsequent 
portion of the verse. The word ‘ummah’ here means a party, a multi- 
tude or jamd‘ah, and not the larger community of Muslims that the 
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word is normally used for. This distinction in the meaning of ummah 
is once again supported by the wording of the text which explicitly 
requires that there must be a parry of Muslims, not that the Muslims 
‘must become a party.” Furthermore, the text begins with the phrase 
‘waltakwn’ (let there be) which is a command, therefore creating an 

to the majority of “wlama’, for the community 
at large to create such a party. 

The party in question needs to bes political pany which repre 
sents the community and exercises its authority to monitor the 
government and take its officials to task. By way of elaboration, it is 
understood that invitation to (good) khayr, which is one of the two 
themes of the text under consideration, can be undertaken by an 
association, a party, ep ace ate a ot ee lerte 
political in character. However, the second theme of the verse, 
which is to implement hisbah, implies that the party in question must 
Bee ree Rey ocr 006 oboe ieee ep niaee paced beak 

to encourage accountability in government. Devious and wicked 
ofc mut be ken fo and this can only be done by a polit~ 

‘We also note that the text under discussion does not stipulate 
whether there should be one party or more. The formation of at 
Jeast one party is a requirement, but there is no indication in the text 
against the setting up of more than one political party. This is 
because the word ‘wmmah’ occurs in the form of an indeterminate 
noun, which validates a concept and not a particular number, The 
grammatical wage here is similar to the Hadith, which I quote once 
again, on the subject of hisbah. It provides, in an address to the 
believers: ‘Should anyone of you sce something evil or wrong, let 
him set it right with his hand. If he is unable to do that let him set 
it right with his words. If he is unable to do that then let him 
denounce it in his heart ~ but this is the weakest form of faith." 
‘This particular Hadith has also evoked many comments which may 
have a bearing on our discussion, but I shall not go into the details; 
suffice to say that the word for ‘evil or wrong’ (munkar), occurs in 
the singular, but its meaning is not confined to a single form of evil. 
The word ‘ummah’ in the Qur'inic text I quoted likewise applies to 
any party, one or more, without any qualification. It is, therefore, 

equally valid to form one party or a number of parties, but the 
clive ty rf) ofthe commay to doo daca 
by the of even just one. If one party is formed and there 
are individuals in the community who wish to set up a second party, 


82 FREEDOM OF EXPRESSION IN ISLAM 


in pursuit of valid objectives, no one has the authority to stop them 
from doing so." 

In the Qur'an, ther is further recognition of a multiplicity of 
parties when it is noted that some people understand and eagerly 
sae pense pandas ese rte fo) eee eee ae 
others, s as always been the cae, who do just the opposite, and 
there are still others who might take a middle course: 


‘Then We caused those of Our servants whom We chore, to inherit the 
Book. But among them is he who harms his own soul, he who 
4 middle course, and he who vies in performing good deeds with God's 
permission. (XXXV32) 
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It is only natural to expect people to have different abilities and 
talents, and for their differences of vision and experience to be 
reflected in their commitments to different causes. Those who are 


and they can appeal to the good conscience of the people and also 
muster their support for the right cause. This is the subject of 
another Qur’anic passage which is as follows: 


do not ‘of people from every company among th 
go! pO Th Pott dyed g 


worthwhile 
sao re the commun spt army yma om 
groups, committees and associations for the promotion and advance~ 
ment of religious knowledge, or for other similar beneficial objec- 


tives. 
After the Prophet's & migration to Medina, and the formation of 
the state of Medina, the Qur'an directed him to consult the commu- 
ae Ei anatase ‘This shows that shird 
was meant to 4 general principe of Idamic aad a 
requirement with which even Prophet. && himself 
comply. prehiahreiicls ps ey alg arodieair parang 
nas enatietgse lpn ack eel especially over 
matters on which ijunctions are found in the sources, it is 
only natural that they be allowed to marshall themselves 
behind plans and ideas which they consider beneficial. Issues of 
constitutional concern, the type of government, its policies and 
‘objectives in the socio-economic, educational and cultural spheres 
and 20 forth, can be the basis either of unity and success, or of divi- 


just one category, namely, that of religious belief, and say that 
‘Muslims are expected to be united in Islam and that hence the idea 
of party organisation is unacceptable ~ is definitely to over-simplify 
matters." If we look at the history of Islam, this type of passive atti~ 
tude, even in matters of faith, Ca petieecer pad he 
importance of effective and purposeful ip, could hardly be 
supported by the normative example and precedent of Islam. 

‘The Qur'an encourages openness in associating with others and 
disapproves of secret conference in matters of public concem. The 
eae eseel Sela alas pedicel etd pekante as eo wher const 
tutes the legitimate basis of forming an assembly or association. 


There it no good in mast of their secret conrences guthom) exp 


hhitn who enjoins chanity or good, or makes peace 
‘hoso does that, seeking the plessure of God, We shal bestow on 


2 great reward. (IV:114) 
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“This text approves of three types of associations, namely those which 
and 


ying 
of the three virtues stated in this passage, it is the last which is high- 
est in order of merit. Therefore, associations that aim at promoting 
friendly relations among people are highly recommended, especially 
when a rift which would lead people to improbity is feared to be 
developing, There are a number of Hadith, as Mabmod al-Alusi 
elaborates, which are emphatic on the merit of attempting to bring 
people closer together at a time when they are moving apart." In 
ick ti prouiction (OF publclwelie' ells aimwocutca kidd 
societies which promote knowledge in all fields, including the arts 
and sciences, as well as those which aim at the peaceful settlement of 
disputes, and the advancement of peace among mankind at any 
level: private, national or international.’ 
Conspiracies are severely condemned in the Qut’én; all associa~ 
tions must be for promoting lawful benefits. This is the subject of 
the following passage, which addresses the believers: 
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Participants in public assemblies and associations are, thus, 
required to respond to reasonable requests made of them in the 
interests of order and peace. People who use public places must also 
take care that no undue inconvenience is occasioned to others using 
the ume, nor should anyone be exposed to kor injury in pubic 
assemblies.” In a commentary on the preceding Qur'lnic text, it is 
also stated that even when a great leader comes to an assembly, the 
participants are not to press forward without discipline, as this would 
cause inconvenience to him and be detrimental to public order. Nor 
is it allowed to shut out other people who have an equal right to be 
in the assembly.” 

On the basis of yet another Qur'snic verse, when people are gath- 
ered together for a purpose they ought not to depart without the 
Jeader's permission: 


But the believers are they who believe in God and in His Mestenger, and 
when they are with him upon a communal matter, do not depart until 


86 FREEDOM OF EXPRESSION IN ISLAM 


126 Bs dts ay ti gif Lagu th 
wigs 21,5 eT pe Hi eis 
Gels ats i St ie 


Assemblies must, therefore, observe correct discipline from begin- 
ning to end. They should be and terminate only when 
the purpose is achieved, and it is the leader’s responsibility to deter 
mine when the meeting should come to an end and when the 

cipants may disperse. 
Lae that the Shariah validates the formation of both polit- 
ical parties, and non-political associations that aim at securing 
benefits for the community. This is perhaps true of all affirmative 
action in pursuit of such objectives as are upheld in Islam. If the 
objectives in question comprise accredited interests (mayalil: 
mu‘tabarah), which are those that have been clearly recognised by the 
Shari‘ah, then the shar‘ value of the means toward their realisation 
is elevated in order of merit to the same level as that of the values 
which they pursue. The ment or dement of a party, association o 
society is, therefore, to be judged on the basis of the objectives that 
each of these seeks to realise. If a party or association wants to 
protect and promote any of the five essential values of the Shariah ~ 
namely, life, faith, property, intellect and lineage - there should, in 
principle, be no question of invahdity, and all affirmative action in 
their pursuit is presumed to be valid. The statement of obj 
that a party or association sry daa eels be evaleccat a aight 
of the general goals of the Shari“ah (magasid al-Shari‘ah), and the 
unrestricted interests (al-mayalih al-mursalah) of the community. The 
latter, however, are precisely by definition unrestricted, and cannot 
be circumscribed in advance as these interests are ascertained in the 
light of given circumstances, new developments, and issues that need 
to be considered as, and when, they present themselves." 

Any party or association that is established in pursuit of question- 
able, partisan, or prejudicial objectives which create disunity and 
conflict is likely to rhea covered by the legal rules that apply to fitnah, 
sedition. Activities of this nature are deemed to consitute an offence, 
and would, therefore, fail to meet the Shariah criteria of validity. 
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IX. Freedom of Religion 
(Al-Hurriyyah al-Diniyyah) 


One of the manifestations of personal liberty is the freedom of the 
individual to profess the religion of his or her choice without 
compulsion, Everyone must also have the freedom to observe and to 
practise their faith without fear of, or interference from, others, 
Freedom of religion in its Islamic context implies that non-Muslims 
are not compelled to convert to Islam, nor are they hindered from 
practising their own religious rites. Both Muslims and non-Muslims 
are entitled to propagate the religion of their following, as well as to 
defend it against attack or seditious provocation (final), regardless as 
ea ar at enema eo 4 
ol 

Freedom of religion acquires special sgaicance inthe $ Shariah, a 
PUascicL Wnwtastiees rere Geemarc taeie! egal and 
religious norms. Since the creed of Islam lies at the root of many a 
doctrine and institution of the Sharf‘ah, the freedom of whether or 
not to embrace and practise Islam is the most sensitive and contro- 
versial area of all individual liberties.” However, this alone should 
not necessarily change the basic meaning and character of the free- 
dom of belief: it should matter little, therefore, whether one speaks 


y defies impositions of any 
‘on an individual's personal choice. Freedom of belief, like all other 
freedoms, operates as a safeguard against the possible menace of 
‘oppression from superior sources of power. This is also. essentially 
true of the Islamic concept of this freedom: as Fathi "Uthmin 
observes, ‘No power of any kind in the Islamic state may be 
employed to compel people to embrace Islam. The basic function of 
the Islamic state, in this regard, is to monitor and prevent the forces 
which might seck to deny the people their freedom of belief”™" 
From a historical perspective it is interesting to note that when the 
Prophet of Islam & began his mission among the pagans of Mecca, 
he invited them into the new faith despite their hostile attitude and 
response. This situation lends support to the conclusion, as al-"Tli 
points out, that Islam subscribes to freedom of belief, since Islam 
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itself began by inviting and persuading people to embrace it on the 
merit of its rationality and truth. In other words, if Islam is to remain 
true to its own beginnings it can be expected to validate the free~ 
dom of belief." This is precisely the stance that the ‘ulama’ have 
adopted and upheld: ‘The doctors of theology and monotheism 
(tawhid) are in agreement that confession to the faith (iman) is not 
valid if it is not voluntary. In the event, therefore, wherever confes- 
sion to the faith is obtained through compulsion, it is null and 
void,’ On a similar theme, Ibn Qudimah, the renowned Hanbali 
jurist/theologian has written: 

Ie is not toc a disbeliever into ing Islam. If, for 
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If the person concerned dies before his consent is known, he will be 
considered a disbeliever . . . The reason for the of duress here 
are the words of God Most High that there shall be ‘no compulsion in 
A 


The Qur'anic text that Ibn Qudimah has referred to in this 
is of central importance to our discussion, and I shall return 

to it later. At this point, however, I shall proceed with a general 
characterisation of freedom of religion in the writings of some 
modern authors. These works, which draw substantially from the 
evidence in the sources, come to much the same conclusions as are 
found in earlier writings. The only notable difference between clas- 
sical and modern works on religious freedom is that some of the 
catlicr writers were persuaded by the argument that many Qur’anic 
passages which affirm the freedom of religion have subsequently 
been abrogated or superseded by other passages of a more restrictive 
nature, However, modern Muslim opinion on the subject tends to 
dismiss this rather weak argument. A representative contemporary 
opinion on the subject of freedom of religion can be found in the 
following excerpt issued by a recent International Conference on 
Islamic law, which was held between the leading scholars of Saudi 
Arabia and Europe. “The individual is free in regard to the creed he 
wishes to embrace, and it is unlawful to compel anyone to embrace 
a religion.’ The statement gives as its authority the Qur’anic text 
which declares that ‘there is no compulsion in religion’ (11:256), and 
also the following Qur’anic passage which was addressed to the 
Prophet &&: ‘Had thy Lord willed, everyone on earth would have 
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believed. Do you then farce people to become believers?” (X: 99)” 
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‘This latter passage is a Meccan text which was revealed at an carly 

stage in the advent of Islam. This was later followed and confirmed, 

Geer again 

verse in silrat al-Bagarah (I1:256). Thus, freedom of belief has been 

consistently enunciated as a norm of the Shariah fat al-tashrt') 
of considerations of time and circumstance.’ 

The substance of these Qur’snic provisions has also been upheld 
in the 1952 convention of the ‘wma’ of Pakistan who drafted a 
statement entitled “The Basic Principle of an Islamic State’. This 
included the following clauses: “The citizen shall be entitled to all 
the rights ... he shall be assured within the limits of the law of ... 


freedom of conscience and 

beliefs." (Art XIIL) Provisions of this kind have now become a 
regular feature of the constitutions of many contemporary Muslim 
countries, including Malaysia and Pakistan. The Federal 
Constitution of Malaysia 1957, which is currently in force, declares 
the following in Article (I!) entitled ‘Freedom of Reli 
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subject to clause (4) to propagate it. 
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which are specially allocated in whole or in part for the purposes of 
a religion other than his own. 

‘The text goes on to declare, under clause (3) that every religious 
group is entitled to manage its own religious affairs, to establish reli- 
gious and charitable institutions, and to acquire and own property 
for such purposes, Clause (4) provides that a state law, and in respect 
of the Federal Territories of Kuala Lumpur and Labuan, federal law, 
may control or restrict the propagation of any religious doctrine or 
belief among persons professing the religion of Islam. 
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In the case of ‘The Minister of Home Affairs v. Jamaluddin bin 
Othman,” the Supreme Court of Malaysia has upheld its decision 
to respect the constitutional clause on freedom of religion in its fall 

sense, by dismissing a plea made by the Minister of Home Affairs 
iat cosvenion) ta, Claisienity by. 2) Madict wat’ ponlibable 
offence. In this case, the repondeat, Jamalnddin, wet detained 


Home Affairs, for what really amounted d to apostasy, but was prose 


that he was pomgatay Combiners eiegbe') Modlin of 


Malaysia, It was aso alleged that he ima work camp and 
seminar for such a purpose and that, as a result of these activities, he 
had converted six to Christianity. The defendant 


pleaded 
that dhe Miniter didnot have the power to order detention with- 
‘out trial. On an application by the respondent for writ of habeas 
corpus, Justice Anuar, the trial judge in the High Court of Kuala 
Lumpur, took the view that ‘the Minister had no power to deprive 
a person of his right to profess and practise his religion which 
guranteed under Art.11 of the Federal Constitution, and, peeraey 
if the Minister acts to restrict the freedom of a person from profess~ 
ing and practising his religion, his act will be inconsistent with the 
ae ae estos meee Se eee 
Consequently, the judge ordered the release of the 
peeraies from detention. The Minister for Home Affairs appealed 
to the Supreme Court in Kuala Lumpur, but the Criminal Appeal 
(3p cram ances rte mn Hermano decision 
as follows: 


iene of ene no rn ee a 
mere 


participation in meetings fet ol 

of the county. As regards the alleged convenion of ux Malays, 
oven it were true, it cannot by itself, in our opinion be regarded as a 
threat to the secunty of the country.” 


While dismissing the appeal, the court added that the grounds for 
detention in this case, when read in the proper context, were 
insufficient; that the guarantee provided by Art.11 of the constitu- 
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tion, namely, the right to freedom of religion, must be given effect, 
unless the actions of a pean go well yond wiar can normally be 
regarded as professing and practising his or her faith. 

The 1973 Conatnton of he Danke Rei of Fee hich i 
currently in force, proclaims in its section on Fundamental Rights 


and Liberties that: 
Lp chines | aera fee ley A peta Kear seabeevt bans 
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‘The constitution of Pakistan also forbids discrimination against reli- 
gious communities as regards taxation, educational policies, and the 
allocation of funds and concessions that the state may make to reli- 
gious communities or institutions. (Arts. 21, 22, 38.) 

While quoting some of the Qur'dnic verses on the subject, 
Mutawalli has characterised the main thrust of the Qur’anic teach~ 


and governers have generally exercised tolerance in the treatment of 
non-Muslim subjects, particularly in the matter of religious beliefs. 
Mutawalli also agrees with the conclusion which Thomas Amold 
came to in his investigations: that the concept that Islam was 
imposed by the sword is inaccurate and far from the truth. In his 
book, The Preaching of Islam, Thomas Amold advanced the theme 
that Christian historians have obscured ‘the genuine missionary char- 
acter of Islam'” and have instead laid emphasis on the use of the 
sword as the principal instrument in its propagation: 'So little is there 
in the statement that Islam makes progress only by the force of 
arms’ that one can see the opposite of this in the histroy of Islam 
in Africa, the Middle East and elsewhere. With reference to the 
spread of Islam in Palestine and Syria, Amold commented: ‘That 
force was not the determining factor in these conversions may be 
from the amicable relations that existed between the 
Christian and the Muslim Arabs." To quote Arnold again: 
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Mutawalli has concluded that any oppression that might have soiled 
the otherwise tolerant record of Muslim rulers was mainly attribut~ 
able to political factors which find little support in the principles of 
Islamic law.'” The practice of early Islamic leaders, particularly the 
Rightly-Guided Caliphs, was consistently determined by the 
Qurinic norms which seek to protect the integrity of the individ- 
ual conscience, AbG Zahrah and Mutawalli, among others, are both 
explic on tia pola hing eke ‘the early Muslims 
jowed great care and sensitivity not to compel anyone in the matter 
are ‘Abo Zahrah also tells of an incident where an elderly 
Christian woman came as a supplicant to the Caliph ‘Umar b, al- 
Khartab, who met her request with favour. Afterwards, he invited 
her to embrace Islam, but she refused. At this the Caliph became 
anxious, fearing that his invitation might have amounted to compul- 
sion, and he expressed his remorse in these words: ‘O my Lord, | did 
not mean to compel her, as | know that there must be no compul~ 
sion in religion ... righteousness has been explained and. distin- 
guished from misguidance.’ Thus, the Caliph “Umar expressed the 


The precedent and attitude of the Rightly-Guided Caliphs 
ney the comect undeneaning ofthe nonms of the Shh which 
cleatly recognise ‘a and proseribe all ion 
and violation of the integrity ae tote Reeaameel 

Notwithstanding the relative clarity of the Quranic proclama- 
tions on the freedom of religion, the subject has become controver- 
sial, This is due partly to certain other passages in the Qur'an which 
have sometimes been interpreted in a manner which casts doubt on 
the subject. Indeed, some commentators have drawn the drastic 
concluston that the Qur’anic passages which validate holy war (jihdid) 
and fighting against disbelievers actually abrogate the Qur'in's 
proclamation on tolerance and respect for other religions, ‘The 
controversy has been exacerbated further by reliance on the provi- 
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sion in the Sunnah which authorises the death penalty for apostasy 
without due consideration of other evidence in the Sunnah to the 


‘out paying undue attention to many of the details. 

In his monograph, The Punishment of Apostasy in Islam, S. A. 
Rahman looks into the evidence in the Qur'an and the Sunnah in 
detail, and draws attention to the fact that the Qur'an is silent on the 
question of death as the punishment for apostasy, despite this subject 
‘occurring no less than twenty times in the Holy Book. Rahman 
then traces the chain of transmission of the Hadith which proclaims 
“kill whoever changes his religion’. 


Tan eae 
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‘As this is a solitary Hadith (ahad), Rahman finds some weakness in 
its transmission (isndd), Rahman's conclusion is also supported by 
other evidence, such as the fact that neither the Prophet & himself, 
nor any of his Companions ever compelled anyone to embrace 
Islam, nor did they sentence anyone to death solely for renunciation 
of the faith." In the light of this, it is not surprising to find a number 
of prominent ‘wlama', across the centuries, subscribing to the view 
that apostasy is not a punishable offence. Ibrahim al-Nakha'l (d. 
95/713), a leading jurist and traditionist among the generation 
succeeding the Companions, and Sufyin ‘al-Thawnt (4. 161/772), 
who is known as 'the prince of the believers concerning Hadith’ 
(amir al-mu'minin fi'l-Hadith) and is the author of two important 
compilations of Hadith, namely al-Jami* al-Kabir and al-Jami‘ al- 
‘Saghir, both held that the apostate should be re-invited to Islam, but 
should never be condemned to death. They maintained the view 
that the invitation should continue for as long as there is hope that 
itl iseieeeataee evee ek sorl seal sane 1" ‘Abd al-Wahhib 
al-Sha‘rani has also cited the views of al-Nakha‘t and al-Thawri and 
‘adds that ‘the apostate is thus permanently to be invited to repent’."® 
The renowned Hanafi jurist, Shams al-Din al-Sarakhsi, is rather less 
explicit but what he writes amounts to saying that apostasy does not 
qualify for temporal punishment. He begins by stating that apostasy 
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is not an offence for which there is a prescribed punishment (hadd), 
because the punishment for it is suspended when the apostate 


‘The prescribed penalties (hudad) are suspended because of 
i when Paes Pricer 
head of state The ‘highway robbery, for instance, 
isnot because of repentance tt sspended only bythe return 
of property to the owner prior to arrest... Renunciation of 
conversion to is the greatest of offences, yet it is a 
Creator, and its punishment is 


the day of judgement jigs Sdeyhd ma'abhchor lt War aan) 
 ' mu’ F 

Punishzners tha are in this life are those which protect the 

People's interest, such as just retaliation, which is designed to protect life 


Al-Sarakhst goes on to recount the punishments for adultery, theft, 
slanderous accusation, wine-drinking and highway robbery - 
namely, all the hudid punishments ~ but leaves apostasy out alto- 
gether from the list, The Maliki jurist, al-Bajt (d. 494 A.H.), also 
observed that apostayy i sin which cases no prescribed penalty 
(hadi), and that such asin may only be punished under che dicre- 
onary punishment of u'zir."” The renowned Hanbali jurist, Ibn 
Eas trah acai aos et ce as 


ae modem scholars, ‘Abd al-Hakim al-Tli and Isma‘ll al- 
Badawi have commented that by al-Nakha'T's time, Islam was secure 
from the hostility of disbelievers and apostates. This, they maintain, 
indicates that al-Nakha't understood the Prophetic Hadith quoted 
above, which made apostasy punishable by death, to be political in 
character and aimed at the inveterate enemies of Islam.'" On a simi- 
lar note, Mabmad Shalt analyses the relevant evidence in the 
Qur'an and draws the conclusion that apostasy carries no temporal 
penalty, and that in reference to this particular sin, the Qur'an speaks 
‘only of punishment in the hereafter: 


‘As for the death penalty fic apo the cas Seve eid cn tha Heth 
teported by Ibn bienits Prophet hat Kill the one who 
changes his ecligint (man buddale dna fog), This Hadtih bas 

various responses from the ‘wlamal", many of whom are in agree~ 


The key factor which determines of this punish 
ae eee foeiby open ie bekoves wad a Joel 
prevent possible sedition (fimah) against religion and state. This conclu- 
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sion is sustained by the manifest of of 
Ques by premertiny ee peice | the passages in the 


case, the death penalty was not meant to apply to a simple change of 
faith but to punish acts such as treason, joining forces with the 
enemy and sedition. 

‘The late Ayatollah Mutahhari highlighted the incompatibility of 
coercion with the spirit of Islam, and the basic redundancy of puni- 
tive measures in the propagation of its message. He wrote that it is 
impossible to force anyone to acquire the kind of faith that is 
required by Islam, just as ‘it is not possible to spank a child into solv- 
ing an arithmetical problem. His mind and thought must be left free 
Pe MSA a i ad Rae Ie 
ind" 

Selim elAwa dicuses the isue of aponasy at lengh, declaring 
that ‘there is an urgent need to reinterpret the principles contained 
in the Qur'an and Sunnah’. He cites the fact that the Qur’in is 
completely silent on the death penalty for apostasy, and that the 
evidence in the Sunnah is open to interpretation.” El-Awa elabo- 
rates that the death penalty in the Sunnah is not designed for apos- 


which is in need of specification (takhst). In its general form, it 
would apply equally to cases that manifestly fall outside its intention, 
as it would render this same punishment not only to Muslims but 
also to Christians who convert to Judaism, and vice versa. Al- 
Shawkint adds to the foregoing, that the general purport of this 
Hadith has been restricted in the Qur’in so as to exclude a person 
who changes his religion outwardly under duress but remains faith- 
ful otherwise." Al-Shawkini has also criticised the ruling of some 
Shafi't scholars who have followed the literal and meaning 
of the Hadith in question and erroncously held that the death penalty 
therein applies equally to a non-Muslim who converts from one 
religion to another. On this subject, he states that, ‘My response to 
this is that the literal meaning of the Hadith has been abandoned in 
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remains unspecified becomes ee eo easily as such, is 
open to further interpretation and specification (Fak). It is thus 
also suggested that the Hadith in question may be further qualified, 
and that the death penalty therein may be reserved only for apostasy 
which is secompanied by high ress. (pra) ™ 

preceding analysis is also extended to the second Hadith often 
gael hs eaenead the death peaby Rela tah which is as 
follows: 


The blood of a Musim who profeses that there is no god but Allah and 
that [am His Mé in three cases: a maried 
adulerer 2 penon wi es killed another Furman and a person 
who has abandoned his religion, while spliting off from the 
community (uftrig W'ljam ah) 
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AAs will be noted, this Hadith makes clear that the apostate must also 
boycott the community (muférig li'-jama'ah) and challenge its 
imate leadership, in order to be subjected to the death penalty. 
The Qur'in specifies a three-fold punishment for high treason 
(hirdbah), culminating in death (V:34). Ibn Taymiyyah, in an attempt 
to reconcile the terms of the preceding Hadith with the Qur'an, 
observes that the crime referred to in the Hadith under discussion is 
that of high treason (hirdbah) and not apostasy (riddah) as such.” This 
observation is again supported by the fact that the Prophet & never 
put anyone to death for apostasy alone. Indeed, there were cases 
when certain individuals apostasised after professing Islam yet the 
Prophet && did not even penalise them, let alone condemn them to 
death. Affirmative evidence on this point is found in the following 
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incident which appears inthe Hadith compilation of Bukhari and 


This was a clear case of apostasy, in which the Prophet & made no 

reference to any punishment at all, and the Bedouin, despite his 

persistent renunciation of Islam was left to go unharmed.” 
Furthermore, the following Qur'inic passage is in complete 

harmony with the purport of the foregoing Hadith, and provides, 

‘once again, a strong argument against the death penalty for apostasy: 
‘Those who believe then disbelieve, then believe again, then disbelieve 
and then increase in their disbelief ~ God will never forgive them nor 
iguide them to the path, (IV:137) 


(Sth AF iS ELE oF sas pF iS 1 
Shs ests pals 1 oS ds 


‘The implication is unmistakable, The text would hardly entertain 
the prospect of repeated belief and disbelief if death were to be the 
prescribed punishment for the initial act. I is also interesting to note 
that the initial reference to disbelief is followed by further confirma- 
tion of disbelief and then “increase in disbelief. One might be 
inclined to think that if the first instance of apostasy did not qualify 
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for capital punishment the repeated apostary might have provoked 
it - had such a punishment ever been intended in the Qur'an. 

‘The Prophet & did not treat apostasy as 2 proscribed offence 
(badd), bur, on the contrary, pardoned many individuals who had 
scabies ‘bkinitheu' senouioed ted when’ exibeaced 6 egala, 
Included among these was ‘Abd Allah ibn Abi Sarb, the foster 
brother of ‘Uthman ibn ‘Affin, and one-time scribe of the Prophet 
&, whom the Prophet & forgave when ‘Uthman interceded on his 
behalf. Other cases included that of al-Harith ibn Suwayd, ‘and a 
group of people from Mecca’ who embraced Islam, renounced it 
afterwards, and then re-embraced it. Their lives too were spared. Ibn 
Taymiyyah, who has recorded this information, added that ‘these 
episodes and similar other ones are well-known to the scholars of 
Hadith. Tbn Taymiyyah farther added that the Companions 
feached s colonies Ges) on ie Sen whan Sie Bee ace peed 
away, most of the Arabs, except for the residents of Mecca, Medina 
and Ta'if, apostasised, including many followers of the self- 
proclaimed ‘prophets’, Musaylimah, al-‘Anasi, and Tulayhah al- 
Asadi, who renounced Islam and were subsequently fought by Aba 
Bakr al-Siddiq and other Companions until they returned co the 
faith again. They were left unharmed and not a single one of them 
was killed because of their renunciation of Islam. This, Ibn 
‘Taymiyyah adds is common knowledge.” 

In response to the question of whether Islam permits war ay a 
means of propagation, many scholars have reached the conclusion 
that war is permissible only to protect the freedom of belief and to 
prevent oppression. The Qur'an forbids sedition (fimal) in religion, 
as well as the persecution of people for their religious beliefi. It is 
this fimah, a8 Ab Zahrah observes, which the Qur'an declares to be 
a menace greater than murder, and thus it permits waging war in 
order to prevent tyranny and sedition, as the following text shows: 
"And fight them until fitnah is no more and religion is for God alone. 
But if they stop then there is to be no hostility except against the 
oppressors." (1I:193) 


From this passage, Aba Zahrah draws the conclusion that “fighting 
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is only permissible in order to defend the freedom of belief and 
prevent oppression in religion’.™ He also quotes another Qur’anic 
i f- aee eS e  a 
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Rashid Rida comments on the first of these two passages by 
saying, "This verse reaffirms the one which occurs in Siirat al-Bagarah 
(11:256), and both proscribe compulsion in religion, Both of these 
passages proclaim and uphold that people are free to pursue religious 
beliefs of their own choosing. No one is to be compelled to aban- 
don the religion he professes nor must anyone be exposed to punish- 
ment and torture for the sake of 

By far the most explicit of Qur'anic verses on freedom of religion 
is the following one in Siinat al-Bagarah (11:256): 


‘There is to be no compulsion in religion. Surely the direction has 
ees co cay eeeet Eee: tates epee mien 
believes in God has grasped a firm handhold which will never break. 


This verse was revealed on the occasion when some Companions 
among, the Helpers (ansar) asked the Prophet & for permission to 
compel their relatives to profess Islam. However, some of these 
people had practised Christianity or Judaism since their early child- 
hood, and the Bani Nadi, a Jewish tribe of Medina even had chil- 
dren who were related to the Companions, but who were brought 
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and were considered Jews. When the Prophet 
Bost sie partes Gost Nags totais Cehardats $0 as 
to prevent clashes between them and the Muslims, some 
‘Companions sought instead to force their relatives into Islam. It was 
at this juncture that the preceding verse was revealed, and the 
Prophet && ordered his Companions not vo compel anyone, but to 
give them the choice to decide what religion they wished 

follow.™ 


Commentators of the Qur’an, such as Ibn Kathir and Rashid 
Rida, have considered this text to be a general proclamation in the 
sense that it absolutely prohibits compulsion in religion. No one 
must be compelled to embrace Islam, as it would serve no useful 
purpose for a person to do so under coercion, while his mind and 
heart remain closed to enlightenment and guidance. To this Rashid 
Rida adds that belief (man), which is the pillar and essence of reli~ 
gion, implies a willing submission of the self which cannot be gained 

through duress: it must be attained through conviction and reason. 
Force, therefore, has no place in the matter of belief. The subse~ 
quent portion of the text, Rida adds, endorses the general message 
of the verse, namely, in this religion there is guidance and light and 
the call to the faith should be through explanation. Once people are 
shown the right path then it is their choice whether to follow it or 
abandon it. Rud’ continues: 


‘We ae ordered to invite people o the path of God with wisdom and 
exhortation gxplan the place of holy war hid) in 
Jini not ofthe ewence of religion nor one of ts goals ke caly 


3 proiective is resorted to a6 a matter of political neces 
and its who thor lh 
<embed tnd bs miguel expoecen whe arane 


Some commentators have attempted to qualify the general import 
of the verse under dscustion (.e- 1.256) by showing that it was 
initially in force but was later abrogated when Islam gained victory. 
S.A. Rahman, the former Chief Justice of Pakistan, responds to this 
argument as follows: 


‘There is no warrant for such a conclusion to be found in any Que’anic 
verse, and indeed the ethical plane of such argumentation is too obvious 
ree comment... Fus » there is no indication in the text 

‘words are to be understood in a restricted or qualified sense, nor 
void Or as tact epoae oly ore 
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| Sees ual copiers mryiniaaome cr ayer 
important verses in the Qur'an, and he is perturbed that Muslim 
scholars have attempted to whittle down its broad humanistic mean- 
ing by imposing limitations on its scope dictated by historical theo- 
logical controversies.” 

‘Another aspect of Qu’inic evidence that relates to our dicusion 
Satria iain ice och oor oe preceding the 

Sdvent of lain. sere are'a number of verses a the Cur'in wtich 
not only declare the validity and divine provenance of other faiths, 
bur highly compliment their teachings. The Qur'anic evidence is 
explicit on the unity of the origin and purpose of all the revealed 
faiths, Thus, we read in Sirat akMa'ideh (V44). "We revealed the 
Torah in which there is guidance and light.” 
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‘The text then continues to expound and confirm some of the laws 
cof the Torah, in particular, the law of just retaliation, which became 
an integral part of the Shart“ah of Islam. A subsequent passage in the 
same siirah further confirms both the Torah and the New Testament: 


And in thei fousepe We en Jems the on of Mary confining the hw 
in 
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This is followed by a further affirmation which is addressed to the 
Prophet Muhammad &: ‘We sent down to you the Book in truth, 
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confirming and safeguarding the Book before It.’ (V:48.) 
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revealed faiths is not confined to and Judaism but 


extends to all the Prophets preceding Moses 3 and Jesus 2 and 
their teachings. Thus, itis stated that belief in all of them is an inte- 
gral part of the Muslim faith: 


Say: We believe in God and in what has been revealed to us and what 
was revealed to Abraham, Ishmael, Isaac, Jacob, (ooh rien 
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Affirmative references to other revealed religions is one of the 
major themes of the Qur'an. These recur in several places in the 
Book and they consistently confirm that Islam does not deny the 
followers of other faiths the freedom, both within and outside the 
territorial domain of Islam, to choose, retain and practise the religion 
they wish to follow.” This is precisely the conclusion that commen- 
tators have drawn from the totality of the Qur’inic evidence. 
Referring to these verses, Fathi ‘Uthman writes that ‘Islam rejects 
compulsion even if it be the only way to Islam itself... for worship- 
ping God and the enforcement of His law cannot be properly 
achieved unless man is free from fear ..."." 

‘The Qur'an is most explicit on the dignity and nobility of man, 
both individually and collectively, and it repeatedly expresses the 
theme that a person's dignity is intimately related to his or her free- 


Affirmative Evidence 103 


dom - particularly freedom of conscience. In sum, the Qur'an is 

consistent in its affirmation of the freedom of belief and it fully 

supports the conclusion that the objectives of the Shariah cannot be 

properly fulfilled without granting people the freedom of belief, and 
the liberty to express it. 

‘Another pertinent Qur'anic theme is the affirmation that religion 
individual 


ways 
to embrace Islam. The passages that are quoted below also cast light 
‘on the function of the Prophet &, and the methods which he was 
to follow in his summons to the new faith. 


{If they embrace Islam, rightly-guided, but 
as Gare faue pons nay arn coe Te am Ca ito) 
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Remind them, for you are one who reminds; yoo are not a warden over 
them, (LXXXVIN:21-22) 
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‘And if hey rum avay, We have not sent you a guardian over hem 
‘Your duty is but to convey the menage. (XLIL48) 
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Obey God and chey the Mesenger sod beware. Bu if you urs back 
then know ht Our Meenger’s dary i bu to proclaim cleat [the 
message]. (V:92, See also V-99 to the same effect 
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Yet another Qurinic theme which occur in a number of pasages 
is that invitation to the faith must be wisely made with courteous 
advice, and that it must be bated on sound reatoning and eloquent 
persuasion. The message here once again precludes resorting 
esrakica iy Ox parece Gul eee AE 
it is to be understood that anything which dilutes the self-evident 
meaning of the Qur'an on these points, whether in the name of jihad 
strongly discour- 


impede the Qur’anic principle of the freedom of belief. 

Both Wafi and ‘Awdah have drawn the conclusion that Islam 
protects freedom of religion in at least three ways. Firstly, by enact- 
ing that no one may be compelled to abandon his religion and 
embrace Islam, which is cleatly proclaimed in Sdrat al-Bagarah 
(11:256). Muslim rulers and conquerors have generally abided by this 
principle and allowed their subjects to continue practising their own 
religion, provided they paid the poll-tax (jizyah) and obeyed the 
government in power. They were, on the other hand, exempted 
from military service and the jizyah was a substitute for this. 


religions to employ i 
XVI:125; I:111). Thirdly, the Qur'an validates the norm that true 
faith stems from certitude and conviction, and not from imitation 
and mere adherence to forms. As the following pastage shows, this 
is why the Qur'an denounced pre-Islamic practices and attitudes 
which ee of ancestral precedents at the 
of independent thought and personal conviction. 
When it is said to them: "Follow what God has revealed! they say: "Nay 
we follow the ways of our fithen!; what! even though their fathers 
understood naught and were not nightly-guided. (1:1 
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veracity of his belief."”” “Awdah concurs with “Abduh, but adds that 


on the Gurtaic set 0V.97-96) which Senouncts the snitude of 
those who do not exert themselves, if necestary, to migrate, in order 
to safeguard the integrity and freedom of their consciences.” 


To sum up, the Qur'in has explicitly declared freedom of religion 
a norm and principle of Islam. This declaration, found in Sarat al- 


promoted a misleading and politically discourse which 
declares that Islam denies freedom of religion, and that the Qur'inic 
passages which advocate this freedom were abrogat 


rat nodal ine peiaeey mat eros ceric rem oer oes 
of the cardinal principles of the Qur'an.” Throughout history, the 
militant outlook espoused by this group may have had its sympa- 
thisers among expansionists and military strategists, but the view has 
never commanded general acceptance ot support. Furthermore, this 
school of thought lacks sound reasoning and has been less than 
convincing in its attempts to overshadow the esence of the 
Qur'inie mestage on the freedom of conscience. The unequivocal 
recognition of this freedom in the constitutions of present-day 
Muslim nations bears testimony to a decisive movement in favour of 
the basic rights of the individval, including the freedom to follow 
the religion of his or her choice. As a result, there appears to be a 
consensus of opinion emerging among the Muslims of the twentieth 
century in support of the tniversal validity of the freedom of reli- 
gion in the Shari‘ah and contemporary constitutional law. 
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CONCLUSION, 
‘The evidence that I have looked at in the various areas of the Qur'an 
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obligation reryone 
who witnesses the incident, regardless of their faith, But, wt, preventing 
another person from drinking wine is not expected from an indi- 
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not forbidden. 
On a similar note, the Quranic principle of consultation, 
sihough primarily addressed to the Muslims, does not exclude the 
Muslim pilireengrt gees rrepliraeney nor indeed 
Peicempanebercabele assembly (majlis al-shard). Thus, 
the non-Muslim may be elected to the consultative assembly, and 
may represent his or her own community. The following Qur’anic 
text authorises non-Muslim participation in consultation pertaining 
to community affairs outside the scope of 


“And ask the people of renown if you younelves do not know’, (XVI:43) 
op Hes 285 3) 53 Ui es 


The right to criticise government leaders and express an opinion, 
critical or otherwise, in public affairs, or indeed to formulate a 
response to a statement or opinion expressed by another individual 
is, once again, the right of every citizen, Muslim and non-Muslim 
alike. There is nothing in the Shar‘ah which reserves the hagq al- 


in such matters, Islam is 2 religion of 
authority, and the values of good and evil, or rights and duties are 
not determined to public opinion, or popular vote, 


may be instances, however, in some of the detailed formulations of 
the established schools of law, which may not serve the ideals of 
harmony and cohesion in the pluralistic and multi-religious societies 
of our own time, In such instances, recourse to the broad principles 
of justice in the Qur'an and the Sunnah, and a fresh look at the prin- 
cipal objectives ofthe Sha a (moysd Shar cool be recor 
mended. This may be done in accordance with the true spirit of 
unfettered ijtihdd in order to effect changes that reflect a more 
considered approach to the Qurinic standards of equality and 
Justice. 
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1. "Figh’ is offen used synompmously with “Sharah’, both of which refer to the 
general body of Islamic law, although there isa difference between therm in that Yigh* 
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divine revelation, 
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4, The early “wlama’ have raised and discussed in detail the question as to whether 
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should be performed by every Muslim, like the canonical prayer (lth) and other ablig- 
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I. General Themes 
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names. There is a wealth of instruction on all of these in the Qur'in 
and Sunnah, as well as in the teachings of the “ulamd’ across the 
centuries. Notwithstanding the emphatic tone of the Qur'inic 
language on many of these violations, they have not been translated 
into practical rules of Islamic law. However, this is not an unfamil- 
iar feature of the Qur'an, which is largely devoted to establishing 
basic values and fundamental norms of conduct, and these are best 
conveyed in the form of broad and comprehensive guidelines, From 
this basic framework it is then possible for the government, and 
those who are in charge of community affairs (i.e. the whi'-am), to 
convert these moral teachings of Islam into legal ordinances if they 
deem this to be in the interests of the community and for protec- 
tection against evil. 
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2. BACKBITING, DEFAMATION AND DERISION 


These are some of the varieties of abusive speech which receive 
much attention in the Qur’in and the Sunnah of the Prophet 4. 
‘The Qur'in specifies, in a number of passages, the varieties of evil 
speech which violate the dignity of others and seek to expose their 
weaknesses. In the following text the believers are instructed on this 
theme: 


© believers, let not nidicule other people, the latter 
Tay bs kote des he Peer cox lactis ae ese aes 

the latter may be better than the former. Neither find fault 
‘with each other, nor insult one another with densive nicknames ... 


(XLIX:11) 
se ees Rite ji GE 


% So gs serps 


is immediately followed by another passage which singles out 
backing (ghiba) and depicts its enormity in particularly striking 
terms: 
(papa og mye ger early i pe Would any of you 


to eat the flesh of his dead brother? ‘ould ab 
= [Surely] you w or it 


EI ad (CER OI SIC ea 


Elsewhere in the Qur'an is the siirah bearing the title "The Slanderer’ 
(al-Humazah). It begins with a clarion denunciation of ‘every slan- 
dering defer’ (CIV:1), and indeed, the whole of this siirah is 
devoted to a rigorous condemnation of backbiting. 

‘The Prophet & often warned the believers against ghibah. In a 
particular Hadith, the Prophet & is reported to have asked his 
Companions the following question: "Do you know what ghibah is?" 
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To this they replied, ‘God and His Messenger know best.’ Then the 
Prophet 2& said, ‘It is to mention your brother in a way that he 
would didike." A Companion then asked: “Whar ifthac which I say 
concerning my brother is true?" The Prophet & replied saying, ‘If 
what you say is true then you have defamed him [by ghibah, and if 
he is innocent of what you say, then you have slandered him." 


Saale Sy ST HB AN J py JE 5) FD al 05 

Bi Lo ASie Sei Ss IG LI 5 BN ASE 
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Al-Ghazili reiterated the purport of this Hadith when he stated 
that “The hallmark of ghibah is to mention your fellow Muslim in a 
way that would displease him if he heard you, even if you are telling 
the truth.’ Ghibah can be committed, al-Ghazali adds, by word of 
mouth, by signs, by betraying secre, or by any form of exprenion 
that comprises the basic concept of defaming others. 

In a commentary on the same Hadith, al- Nawawi, the author of 
Riydd al-Salihin, points out: 'It is permitted, however, to tell the 
truth even if it technically amounts to ghibah, as a matter of neces- 
sity, in order to prevent an evil. Similarly, a witness, a petitioner, or 
a pleader who reveals the oppressive conduct of another, may speak 
about the character of a person if this would help the course of 
justice.” Thus, it is evident that ghibah is permitted only if it serves 
the cause of justice and the uncovering of truth. However, when no 

higher objective is being served, the mere truthfulness of the content 
“ghibah does not justify it. Ghibah is generally held to be one of the 
major sins (al-kabi’ir), although some ‘ulama’ have reached the 
conclusion that it is one of the saghd'ir, or minor sins. While quot- 
ing the above verse (i.e. XLIX:12) on ghibah, Mubammad Khidr al- 
Husayn points out that exceptions concerning the utterance of 
_ghibah, of criticising others in their absence, are made on grounds of 
‘necessity (dariirah). The concession granted here is in the nature of 
tolerating a lesser evil, that is, ghibah against a particular individual, 
in order to secure a higher interest (maslahah ‘aliyah) which often 
consists of serving the cause of justice, protecting the essential values, 
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and preventing harm to society. 
The flowing insu of pombe hth ve ben recorded 
in the writings of the ‘lama’: 


(a) The impugning of witnesses (jerk al-shuhiid): The law requires 
that judicial decisions be based on reliable evidence, which is why 
the Shart‘ah makes it a duty of the judge to ascertain the reliability 
and just character of witnesses. This may, in turn, necessitate enquiry 
into the character and personality of the witnesses and entail reveal- 
ing their weaknesses, even at the expense of indulging in ghibah, 


(b) Another area where the ‘“ulama” have found it necessary to engage 
in the character analysis of individuals is in the transmission of Hadith 
and the attribution of statements to the Messenger of God &. The 
scholars of Hadith have thus enquired at length into the personality 
and character of the transmitters of Hadith so as to expose any weak~ 
ness that might have a bearing on their trustworthiness. 


(©) Ghibah is permitted with regard to a person who is actively 
engaged in crime, and who openly dechere his siafl acvier ea 
others without any attempt at concealing his For an 
individual who indulges in speech that recommends lawlessness and 
sin transgresses the teachings of the Shari‘ah and shows his or her 


disapproval ; 
statement attributed to the founder of the Hanbalite school of law, 
Imim Abmad b. Hanbal, which is endoned by his disciple, fbn 
‘Taymiyyah, and also the Maliki jurist, Ibn ‘Abd al-Barr, there is no 
<ghibah regarding a person who publicises his sinful conduct (mujahir 

bi'l-ma'asf). However, a number of other ‘ulama’ have drawn the 
conclusion, once again from the source materials in the Sunnah, that 
ghibah is absolutely forbidden, with only one exception, namely, 
when a person is himself actively engaged in harming others by 


(d) According to the express terms of the Qur'an, ‘God loves not th 
public utterance of evil speech except by one who has been 
wronged.’ (IV:148,) 


tb 51 5 yy peal ai Ly 
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This verse will be discussed later in detail, but suffice it to say that 
the exception granted in this text entitles the victim of an act of 
injustice to expose the facts of his case and to denounce, if need be, 
the oppressor (zalim) and seck help against him. The Qur’inic 
proclamation here makes it clear that a firm stand against oppression 
can hardly be taken without granting the victim the right to speak 
‘out. 


(€) Ghibah is once again permissible if it constitutes an integral part 
sincere 


spouse, or when an individual proposes a trade partnership with 
Derren teaete wee tices mas Wat eimiee Provided that 
iis counsellor is inner e is permed to give advice which may 
involve exposing a weakness of character, or a bad record of the 
person in question. But this may be done only if it is believed that a 
greater evil is likely to occur unless the advice is given. 


(f) Ghibah is also permitted if it is intended to deter its victim from 
crime and evil. For example, when we know someone who steals or 
comunits other crimes but manages to keep it all hidden, and we 
know that he will not be deterred unless the matter is given public- 
ity, then ghibah is not only permitted but is an integral part of the 
Qur'inic principle of kisbah, that is, commanding good and prevent- 
ing evil. As such, it is the duty of everyone to prevent wickedness 
by whatever means they may have at their disposal, provided that 
the attempt at prevention is not likely to lead to a greater evil. 


(@) Ifa person is convinced of an impending harm (darar) which may 
threaten the safety and integrity of religion or the state unless a 
particular person is criticised and denounced in his absence, then the 
former is permitted to do so, but only when he deems this to be a 
lesser evil than the one which is anticipated. 


(h) Ifa person's own life is endangered, then ghibah is permissible if 
the danger cannot be averted unless someone's weakness of charac- 
ter is exposed and he is openly criticised for it. 


(j) Lastly, the Shari“ah permits criticism of the views and opinions of 
others in pursuit of establishing righteousness and truth, even if this 
involves exposing a fault in the thought or character of the people 
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concemed. A mistake or misunderstanding may thus be corrected if 
this is deemed necessary for the preservation of truth or for the elim- 
ination of 


In his discussion of the ‘calamities of speech’ (afat al-lisdn), al-Ghazali 

specifies five: lying, backbiting, acrimony (mumarat), sycophancy 
(ned}) and unresticred joculatiy. The author then elaborates: 
"Lying is forbidden in all things except when it is absolutely neces- 
sary. It must, therefore, be avoided at all times even in one’s imagi- 
nation and self-suggestion. One ought to make a deliberate effort 
not to sow the seeds of falsehood in one’s thoughts, and to try to 
avoid it at all times.’ To substantiate his statement further, al~Ghazalt 
quotes the following Hadith of the Prophet &: 


For so. 8 a person lies or justifies a lie, ‘his (or her) name is recorded 
Sedo Gol mabe of the hace 
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‘Among the instances when telling a lie may be necessary, is when 
it helps cave an innocent if. For example, if someone is trying 
to capture and kill an innocent person and asks another of his where- 
abouts, the respondent may tell a lie in order to prevent bloodshed. 
In the sayings of the Prophet &&, three other instances when lying is 
permissible are noted: firstly, when it helps to remove hostility and 
create harmony between two patties; secondly, when it is done in 
order to mislead the enemy in warfare; and lastly, a man is allowed 
to praise and encourage his wife in order to please her, even if the 
speech so uttered is not literally true." The Shi‘ doctrine of dissim- 
ulation or expedient concealment (tagiyyah), furthermore, permits 
telling a lie if it would repel an imminent danger or an act of aggres- 
sion against one's life, honour or property. While protecting prop- 

yl BGeealehapraalie eee cation aa 
flat tea discouraged recourse to tagiyyah and the concealment 
of truth for the sake of merely a small amount (al-mal al-yasir).’ This 
subject will be dealt with later. 

‘While enumerating the calamities of speech, al-Ghazili goes on to 
say that people usually praise the powerful and the rich in their pres- 
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special gatherings, However, sycophancy 

offen consists of lyn, and Bypoceiy (kidhe wa yl) on the part ot 

the lanerer and of selfgratfication (at) on the part of those who 

are being praised. Therefore, both should avoid this type of behav- 
jour. 

Other forms of expression which al-Ghazill has listed under the 


aggression 
however; it is disallowed a when it exceeds tbe limits ae 
ety. The sources of such discipline are the Shar ah, human reason, 
and concem for the promotion of the moral qualities of gentleness 
(hilm) and good character (husm alskehulg)."* 

Actimonious contention (mumdrit) consists of objecting to the 


commented that ‘excessive indulgence in jokes extin- 
gushes the light of one's heart and leads to lou of dignity" Jokes 
of 


ey 
en). The Prophet used to be humourous (he was known to 

to children and enjoyed joking with them), but his humour 
Eeecaet idan terecave re indelgence in jokes is dacour- 
aged, as it is likely to include some distortion and disrespect."" 

To this list we may add excessive questioning (kathrat al-su’al), 
which is generally discouraged in the in and receives much 
attention in the teachings of the Prophet &. Questioning is discour- 
aged only when there no need fo itt peated in the pur 
‘of knowledge and in the search for truth. 


3. EXPOSING THE WEAKNESSES OF OTHERS 


Avoiding harm to others and concealing the weaknesses of one’s 
loa beans kaise: Wa perenisces Vier othe sal eacsaog st 
the Qur'an and Sunnah. The message here is conveyed in a variety 
of forms, contexts and ideas, all of which are indicative of Islam's 
emphasis on the honour and dignity of the individual, and of his or 
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her right to privacy safe from the encroachment of others. Thus, 
according to 3 Hadith Tf penon conceal [the wesknes of] nother 
this world, God will conceal their [weakness] in the Hereafter." 


so Wt os the Le hs 9 


A variant version of the same message is reported in another 


Hadith which provides: Whoever protects the honour of his 
brother, will have God protect his countenance from the Fire on the 


Day of Judgement.” 
ANB p55 EO ages 9 SIG Atl oe BES OF 
In yet another Hadith we read: "Do not harm Muslims, and do not 
revile them, nor pursue their imperfections. For verily, whosoever 
pursues the imperfections of his brother shall have his own imper- 
fections punued by God™ 
ob. ee pt ads 3 Ys leat Ys Geb tt! SFY 
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Concealing the faults, and respecting the privacy of others is a 
the theme of the following Hadith: cae 


a be mae ba Gog: Glorious and Sublime is a 
i tees hes bs toa wh bor Galt ope De tee eo 
Muslim whose dignity is under attack, shall have God ata 
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It is reported that one night when the second caliph ‘Umar b. al- 
Kharab was panoling Medina, he ww s man and 3 woman 
committing adultery. The following day the caliph informed other 
Companions and asked them whether he should enforce the 
prescribed penalty (hadd) for zind' on the basis of his own observa- 
tion. To this ‘Ali b. Abi Talib replied that the law of God stated 
clearly that four witnesses were required to prove zind’ and that this 
provision was to be applied equally to the caliph. Other 
Companions are also reported to have concurred with ‘All's opin- 
ion. While quoting this report, al-Ghazill observes that ‘this is 
strong evidence that the Shariah demands the concealment of sins 
(at atfvabih: i alo, ducourages spying on or reporting the 
private affairs of others." 

Te will be noted, however, that concealment (sat?) is recom- 
mended (mandib) only with regard to persons who are not generally 
known to engage in corrupt and harmful activities. As for those who 
are notorious, it is recommended that their evil is not concealed and 
that the mutter is reported to the authorities. For sair in such cases 
will only encourage further corruption and lawlessness. 

All of this is relevant to concealing sins (ma'siyah) that occurred in 
the past. As for ma'siyah which takes place before one’s eyes, one 
must personally attempt, to the extent of one's ability, to prevent or 
denounce it without delay. 

In addition to the faults of narrators of Hadith and of witnesses in 
judicial disputes, it is also permissible to report the wrongdoings of 
trustees of charities and orphans. This is allowable whenever it is 
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deemed necessary, and no satr is required when the trustees in ques- 
tion are seen to be doing something which violates the proper terms 
tiene tee Bak of others by 

Exposing the faults aaa reich TEE oe 
them, is particularly reprehensible. Thus, according to a Hadith, 


Beware of suspicion. For suspicion is the most untrue form of speech; 
and do not spy upon one another snd do not sevile each orher.™ 


Sy 1 AEE Sh cat! GSI Ctl $0 oi Sth 


Imim Ahmad b. Hanbal was once asked about the correct mean- 
ing of the following Hadith: ‘When you hear something from or 
about your brother, ascribe to it the best interpretation until you can 
no longer do so.’ This presumably refers to something a fellow 
Muslim might have said or done. 


asi he 1G asi 3224 at 
BS teor ints 


To this the Imim replied: ‘Find an excuse for him by saying “maybe 
he said this, or maybe he meant such and such",”" Ie is further 
reported in another Hadith: Whoever is offered an apology from a 
fellow Muslim should accept ie unless he knows that the person 
apologising is being dishonest." 


his gi Buty ie fas pt Si Sl el 


While commenting on these Hadiths, Tuffabah has rightly 
observed that, despite the occurrence of the word brother (akh) 
therein, they are of general import, and their scope need not be 
confined to Muslims, the reason being that in Islam justice and 
benevolence (‘adl wa isan) are not confined to Muslims alone. The 
question of the way people treat their fellow citizens in society, 
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their brothers and sisters in humanity, is closely linked with the 
Quranic concep of ‘ad and thd and these do not admit of any 
restriction compromise their objective application.” This 
indeed, is the main point of the following Qur’anic text: ‘And let 
not the hatred of a people harm [degrade] you into being unjust. Be 
just, for it is closest to piery (taquad).” (V:8) 


iat at ge ad tes Stipa 
Beye e eset) 


Furthermore, Hasan the son of “Ali ibn Abi Talib is reported to 
have said, ‘Ifa man abuses me in [one} ear and then apologises to me 
in the other, I shall accept his 

‘Thus, it is evident that silence takes priority over speech when it 
‘comes to exposing the faults and weaknesses of others. ‘One should 
Dene oral Poked oie peel eee them, 
‘One must try to prying ing questions about 
the private lives of others." For tolerance and forgiveness are neces- 
sary in order to encourage an atmosphere of fraternity in the 
community. 


4, RECOMMENDED SILENCE 


Another theme which has acquired prominence in the Sunnah of 
the Prophet && is the relative value of silence, especially when 
speech would serve no useful os There are numerous Hadiths 


on this subject, including the 


‘Whoever believes in God and the Last Day, let him utter what is good 
or remain silent.* 


Et gs Jidi 2 9i pdb Bb RSS ot 


To speak only when there is occasion for speech, or when one has 
a purpose in doing 0, is a sign of piety as the following Hadith 
declares: 
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‘According to a report attnbuted to Ibn ‘Abbis,” people are 
wamed to beware of indulging in talk on matters that are of no 
concern to them, or when there is no occasion for them to speak. 
For a person who speaks out of place has indulged in excess. Ibn 
‘Abbis continues: ‘Engage yourself not in bitter speech either with 
the learned or the fool. For the former is likely to defeat you, and 
the latter is likely to abuse you. Mention your brother favourably in 
Nance oe SY ee ae 


serves a worthy purpose. Indeed, to remain silent on such an occa~ 
sion is reprehensible. This Qur'inic guidance is found in numerous 
places in the text, including the following: ‘O you who believe! Pear 
God and always} speak apposite words.” (XXXIII:70) 


335 1S 5 SL 1 i ahh gic 


In another , God Most High gives the following instruction 
to the Prophet &&, regarding courtesy to others: ‘Tell my servants to 
say what is best, For Satan sows dissension among them; verily Satan 
is to man an evident enemy.” (XVIL53) 


gh tug gti ge de 
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Commentators have elaborated on these Qurnic passages, sayi 
that in them the believers are asked: to speak Garly, even if they are 
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addressing their foes or manifest transgressors of God’s law; not to 


easly 
sehr pateeloomeard jeer bry Ao 

Furthermore, the Holy Qur'an instructed the Prophet & not to 
reciprocate wicked speech: 

Nor are the good deed and the evil deed equal. Repel evil with what is 


better; then will he between whom and thee was hatred, become, ait 
were, thy friend and intimate (XLI34) 


ae Al os Hy Bo oe 
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‘The message in this verse is that wickedness must not be allowed to 


iy 


necessary outcome. To avoid this, the Qur'an enjoins the Prophet 
& to repel evil with what is better and, by doing so, to tum poten- 
tial hatred into friendship.” Another point to be noted here is that 
God Most High has granted no one, not even the Prophet 

absolute freedom of speech. For the Prophet a& is given specific 
“eccrine way he must propagate his call and communicate 
ith people tao ugh good advice and courteous methods of persua- 


“The telieven are aio encouraged to be though and to speak 
only with discretion and forethought as to the likely effects of the 
words they utter. For those who do so, the following Hadith 
promises a great spiritual reward: 


ee pace greclewrtelant 
to whether itis beneficial or not), through (his words) he 
dance fom the Fite by 2 dieance greater than whit berween 
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‘When quoting this Hadith, al-Nawawi makes the following 
observation: although talk that is nor for the sake of a benefit is 
generally frowned upon, conversation with one's guests, discussion 
in pursuit of knowledge and remembering the virtues of upright 
men of piety (silibin), are not discouraged. 

Speech can take the form of a considered opinion (ra’y), sincere 
advice (nasihah), or consultation (shiird); it can be righteous (kalimah 
tayyibah) or evil (kalimah khabithah); of it may be foolish talk (laghw). 
The Qur’in and Sunnah explicitly encourage the first four, discour- 
age evil speech, and advise the believers to ignore the last and remain 
silent in response. The Holy Qur’in thus praises “Those who do not 
give false testimony and when they encounter foolish talk (laghw) 
pass by it with dignity’, (XXV:72) 


MIS 1h BIL Efi oh ge ES Sly 


5. ABUSES OF PERSONAL OPINION (RA'Y) 


In a previous section on freedom of opinion (hurriyyat al-ra'y) 1 
addressed the approved or praiseworthy varictics of ra'y. The present 
section addreses the disapproved or blameworthy opinion and its 
sub-varieties such as pernicious innovation (bid'al), transgression 
(baghy), caprice (haw), and dissension (ikhtilgf). The blameworthy 
opinion (al-ra'y al-madhmiim) is a type of ra'y which is neither 
completely false nor totally invalid, and yet is misguided and repre- 
hensible. It may occur in the form of bid‘ah, baghy, or haw. There 
is yet a fourth variety of reprehensible ra'y which is referred to as 
‘ignorance’ (jah) as it is deemed to be no more than an unfounded 
extrapolation that stems from ignorance. All of these varieties fall 
under restrictions on freedom of speech primarily because the right 
to free speech and expression does not extend to these areas. The 
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term ‘restrictions’ here does not necessarily mean prohibition. For, 
as this section shall show, the whole of this field is governed, not by 
eta pricey al legal position i canine 
persuasive advice. is not alwa 
Cron ome forms of bah and haw, he re, roady peaking 
non-justiciable violations of the freedom of 


terms almost interchangeably, because the concepts of, for 
example, ignorance or jon, are often in some 
measure in the case of a capricious opinion (Kawa), and of a pernicious 


superimposition 

An opinion which amounts to bid'ah may, or may not, be motivated 

by self-seeking interest, and as such, it is not always distinguishable 
distinction 


from haw. Note, for example, the di beeween the two forms 
of divorce (falaq) in Islamic law, known as sald al-sunnah and jalag al- 
bid ah respectively. The signifies the type of divorce which 


conforms with the law and established precedent, while the latter is 
labelled as faldg ol-bid'ah primarily because it departs from the legal 
nom which require th the matinin of three pronouncements of 
the divorce are cach uttered during the women's period of ritual 
Pury (wb. chat the period berween wo mensrunions Talag al- 
jd ah ignores this, and combines the three pronouncements of falig, 
so that they may be pronounced all together in one go. As for the 
Esesiate weer ous ica ot eelgabe cocapcboent comune aE 
ish desire (haul) on the part of the husband, the answer is not always 
clear, but is likely to be in the affirmative. Hence, the distinction 
beeween the conceps under dicusion is expected to be broad in 
outline and is not necessarily exclusive. 
~ Baghy may be distinguished from both bid'ah and haw in that it 
indulges in wusness and attempts to impose a person's own 
opinion on others, often acompanied by 2 denouncement of all 
those who oppose it. Beyond these shades of differences, however, 
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the concepts under dtcusion have much n common, and ae oien 
ed interchangeably. The Qur'an uses the term hawil in a somewhat 
sense which could include both bid'ah and baghy. We also 


reprchensible opinion. 
these are confined to the realm of opinion alone, but apply equally 
to acts which may fit the attendant description and attributes of each. 


1, INNOVATION AND CAPRICE (BID'AH AND HAWA) 


Literally, bid'ah means cither an innovation which cannot be vindi- 
gated by authocitive precedent, or 3 pernicious innovation which 
is far removed from normal and established practice.” Bid'ah is 
po adh pacientes beorrnyatti ty 
‘Shar‘ah bas expressly approved of and, as such, is intended to fulfil 
the proclaimed objectives of the Shart“ah.” However, the resem- 
blance y the 


mentioned in this definition is merely nominal, for in reality bid'ah 
violates the established standards of the Shar‘ah. The definition also 
indicates that the intention behind bid'ah does not deviate from the 
norm in the sense that the rules of the Shariah are generally intended 
to achieve benefits (masalil), and this is precisely what the innovator 
intends to do. However, the good intentions behind bid'ah are of no 
account, as AbG Ishaq Ibrahim al-Shatibt explains, because the inno- 
vator arrogates to himself the authority of the Lawgiver in such a 
manner that the objectives of the law are frustrated.” Bid'ah is 
divided into two types; namely genuine bid'ah (al-bid‘ah al- 
hhagiaiyyah), for which no justification or support, neither wholly nor 
in part, can be found in the Qur'an, the Sunnah, or ma’, nor in any 
precedent or learned opinion. In other words, it is an innovation in 
the true sense of the word. 

The second type of bid'ah is known as al-bid‘ah al-idafiyyah, or 
partial innovation, which has two facets. One of these is identical 
with substantial bid‘ah in that it is unprecedented and indefensible, 
but, there is another side to this second type of bid'ah, for which 
support can be found in the established norms. In other words, al- 
bidah al-idafiyyah is an ambivalent innovation which can be either 
accepted as part of the authoritative Sunnah or completely rejected, 
depending on how it is viewed.” 

There are two further categories of bid'ah, namely al-bid‘ah al- 


tarkiyyah which consists of abandoning something, such as, for exam- 
ple, when a person abandons, or advises others to forsake, i 
which is lawful under the rules of the Shari'ah. The opposite of this 
is al-bid'ah ghayr al-tarkiyyah, that is, innovation which does not 
consist of abandoning anything, but rather, involves 


The hala of swe puna cpu nd whi 
‘opinion (hawa) in preference to divine guidance, Thus we read in 
the Que’in in an address to the prophet-king David 23: 

© David, We have made you ‘on earth, s0 judge between 


people in erath an fallow no he of] hawsi which would lead 
you astray from the path of God. (XXXVIIL-26) 
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And in this verse: 
Naa 
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In addition, a person who chooses to follow the vagaries of hawd is 

not to be obeyed by others, as the Qur'an proclaims: 


‘Obey not the one whose heart We have closed to Our remembrance (‘an 
dhikring), and who follows his hauil, and is excesesive [in his affain), 


(XVIL28) 
3 Lk et O55 oe Ub citi os US 
lbs 


‘When quoting the foregoing passages, al-Shatibi points out that in all 
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three verses the matter is confined to a choice between following one 


Inistepored fom the Prophets & wile ‘A'sheb, that he read this 
verse and then said: "When you see those who argue and dispute 
about the Qur'an, these are the ones that God has meant, and they 
should be shunned.” Al-Shitibi adds to this: ‘The disputation to 
which the Prophet && has referred concems the pursuit of the 
ambiguous passages (mutashabihat) in the Qur'in." Disputation of this 
kind leads to disunity and deviation fom the guidance of the 

shows: 


Qur'in, as the following passage 


This is My way, leading straight, so follow it and follow not the paths 
which would scatter you away from it. (VI153) 


SANE i A3 SR pblse HS Bh 
tet of Su 58 


According to Que’in commentators, the phrase ‘follow not the 
paths’ refers to the ways of those who have deviated from the 
she path, namely, the innovators and sceptics (ah al-bid'ah wa'l- 
shu 

Elaborating on some of these statements, al-Shatibt adds: “Th 
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innovators distort the Shari‘ah in various ways, such as by upholding 
the Heal meanings (zaudhiof the Quin without looking ito the 


Pi 
8 a 
BS 


‘Strat Yiisuf (ue. chapter XII of the standard text) 

Qur'an, and so on. All these views ich the Kia aoced 

IS aesee hee gur odd renin sess epee 
Comming on the _mbject of the ambiguous venes of the 


mubkam fails, attempts 
latter and thereby downgrade it to the level of mutashabih and in this 
way, to suspend the definitive importance of the mubkam.* 
References are made, at this point, to the Jahmiyyah and Qadariyyah 
(sub-divisions of the Mu'‘tazilah) and their views on the meaning of 
certain portions of the Qur'an.” The author concludes his discussion 
by saying that the correct approach, which the Companions and 
leading jurists and scholars adopted, is precisely the opposite: The 
mutashabih must be read in the light of the muhkam, and not vice 
versa, so a8 to maintain internal harmony and consistency in inter- 
preting the Qur'an.” 

References are also made in this context to the views and beliefs 
of the Batiniyyah (also known as Ismi‘iliyyah)," and in particular, to 
the meanings they have given to some of the key concepts of the 
Qur'an, such as the canonical prayer (salah), legal alms (zakih), fast 
ing (saum), ~ meanings that are very different from the understand- 
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Similarly, according 
to the Bitiniyyah, zakah means ‘purification of the soul’, sawm 
means ‘abstaining from evil’; paradise (jannah) is held to mean "the 
sweet smell of the human body’; the ablution (wudii’) is said to mean 
‘following the awaited Imam’. Tayammum, which is the ritual ablu- 
tion performed with clean earth in the absence of water, is held by 
the Batiniyyah to mean ‘obedience to the deputy of the Imam in the 
absence of the Imam himself; and they 
to mean ‘the renewal of one’s 
is, perhaps, due to these and similar remote and allegorical interpre- 
tations they have given to the Qur'an, that the Batiniyyah have 
derived their name. 

A more recent form of bid'ah, embraced by some Muslims, is to 
deny the authority of the Sunnah with the view that the Qur'an, 
being self-contained, authentic and comprehensive, is the only 
source of the Shari‘ah. This is the view taken by a faction calling 
itself al-Firgah al-Qur’aniyyah, or partisans of the Qur'an, whose 
views are known to have found adherents in Egypt, Libya,” 
Pakistan, Malaysia and elsewhere, 

Whereas some scholars, notably the Imam al-Shafi'l, have 
accepted the notion of a good innovation (bid‘ah hasanah), Ibn 
‘Taymiyyah rejects the division of bid'ah into good (hasanah) and evil 
(qabihah) maintaining that all bid‘ah is evil. The former group hold 
that when a bid'ah hasanah is accepted and generally approved by the 
community of believers it is no longer pernicious innovation, Ibn 
‘Taymiyyah refutes this, saying that these views came into being only 
after the third century A.H. (tenth century A.D.), that all bid‘ah is 
evil and that the Sunnah is completely clear on this point. The 


(bid‘ah) is misguided - kulli bid'atin dalélah’; “Every novelty is an 
innovation ~ kulli mubdathatin bid'al’; and “The worst of things are 
the novel among them—inna shar al-umiir mubdathatuha’, ‘The 
examples which Ibn Taymiyyah has given of bid'ah in this context 
pertain mainly to rituals of the faith, such as fasting on certain days 
of the year, unauthorised prayer (al-saldt al-mubdathah), and festive 
celebrations other than those which are commonly recognised.” 
‘The view that some bid'ah is good has its origin in the precedent 
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of “Umar b, al-Khattab who is reported to have welcomed the salat 
al-taréuth during Ramadan and said of it: 'ni‘ma’l-bid'ah’ ~ ‘what an 
excellent bid‘ah’. To this, Ibn Taymiyyah that tardwih was 
nof an innovation at all but rather 


‘aymiyyah 
have used the word ‘bid'ah’ in its linguistic sense, that is ‘welcoming 
something which was forgotten’; and that he did not use the word 


Imam ', on the other hand, acknowledged that innova- 
tions are of two kinds, one of which violates the Qur'an, the 
Sunnah, the precedent of the Companions and ijmd’, and the other 
comprising some benefit. The first of these is misguided innovation 
(al-bid'ah al-dalalah), but the second is not. The Shifi't jurist, ‘Izz al- 
Din “Abd al-Salim has taken this analysis one step further by stating 
that the beneficial bid'ah may consist of an obligation, such as estab- 
lishing courses to teach the Arabic language, or of something which 
is recommendable (mandi), such as opening a school for general 
education, The misguided bid'ah can also vary in the degree of its 
enormity from being merely reprehensible (makrih), such as the 
excessive adornment and decoration of a mosque, to that which is 
totally forbidden (harim), such as reciting the Qur'an in such a way 
that its words and meaning are distorted. And finally, a bid'ah may 
be neutral (mubah), such as the use of colouring in food. Those who 
advocate the idea of a good bid'ah have interpreted the prophetic 
Hadith, ‘all bid'ah is misguided’, in such a way that the word bid'ah 
therein refers only to innovations which violate the Qur'an and 
Sunnah." Imim Malik, on the other hand, totally rejected the 
notion of a good bid ah. He maintained that reading such a meaning 
into the words of the Hadith amounted to an outright distortion 
which must be avoided.” 

‘Those who take a totally negative view of bid'ah, hold that the 
latter may consist of: an innovation in religion which is invalid ab 
initio, such as performing additional at certain times of the 
year (in the month of Rajab and during ‘AshOir, for example); or of 
an addition to something which is basically valid, for example 
chanting or reciting prayer-words accompanied by dance or rhyth- 
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mical movement (where chanting or reciting words of prayer is 
valid, while dance and rhythmical movement is considered to be 
bid'ah), or, conversely, chee ane eet aae 


the Merciful etc.); or lastly, wie pr 
peaapesee the ‘ld prayer prior 


sughcing anima order sec the ple ofthe dnd and 


However, the findings of a qualified scholar (mujtahid) are 
povciaded Goan Mat this uThey bony act be neBotea Pat ves 
ll etapa any open = oie peas ge bey eta 

ajority opinion. An opinion or ijtihad of this kind may not 
cope shisnee and 1s considered to be no more than a weak 
opinion, but it would not be correct to apply the term bid'ah to a 
ruling of ijtihad.”” 

Al-Shatibi has also discussed the notion of a good bid'ah and 
whether this is a concept that is substantially concurrent with 
considerations of public interest (maslahah mursalah) and istihsdn. 
Although al-Shagibt advances the argument almost to the point of 
proving that these are all parallel concepts, he stops short of drawing 
this conclusion. He tells us, for instance, that many people have in 
fact considered maslahah mursalah to be essenually a form of 
beneficial bid'ah (bid ah mustahsanah), and if maslahah were to be 
accepted as a valid principle, then there would be no reason to deny 
the idea of a good bid'ah, for the two concepts are essentially the 
same, Both of these are founded on the notion of what is proper 
under the circumstances (i.c. al-i‘tibar al-mundsib) for which no 
specific evidence can be found in the Shari“ah. If maslahah mursalah 
commands any credibility, then shat should also be the case with 
regard to the sc Fis'oh eoniconik Al-Shatibi goes on to point out 
that Imim Malik and most Hanafi scholars have validated maslahah 
‘mursalah and istihsan, But, at this point he abandons the discourse, 
and seems to return to the position that maslahah mursalah and 
istihsdn have nothing to do with bid'ah, that a bid'ah may not be 
equated with cither of these, that all bid‘ah is misguided, and that 
there is no such thing as a good bid'ah. 
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The logical conclusion, however, would be to say that maslahah 
mursalah and bid‘ah hasanah are truly parallel concepts and it would 


should also be the case with regard to bid‘ah hasanah, In my opinion, 
Imim al-Shafi‘’s affirmative stand with regard to accepting the 
notion of bid‘ah hasanah is more consistent and logical. It also stands 
to reason to understand the text of the Hadith in question, as mean- 
ing that the Holy Prophet & denounced only pernicious bid ah 
which violates the established norms and principles of the Shariah. 

Al-Ghazali divides the innovator (mubtadi‘) into two types: one 
who invites others to bid'ah, and the other who remains silent out of 
fear or personal choice. The first type of mubradi' may be propagat- 
ing something which doesnot smount to infidelity (nf) in which 
case the matter rests between him and God (fa-amnuhu baynahu wa 
bayn Allah). But if he invites people to what may amount to kufr, he 
can be even more harmful than the kafir ab initio. For the evil of the 
latter is not as influential, in the sense that he is known as a non- 
believer and, as such, believers are not likely to pay attention to him. 
But the mubtadi' who actively propagates bid'ah has a claim to right- 
cousness and tries to spread corruption under the guise of truth; and 
this type of evil is contagious. This second type of mubradi’ must be 
denounced and his wickedness exposed. People should openly show 
their disapproval of him; they should shun him, refuse to respond to 
his greeting (salém) in public, and should avoid helping, or co-oper- 
ating with, him. 

As for the commoner who indulges in bid‘ah (al-mubtadi* al- 
‘ammt), but is unable to persuade others and is unlikely to command 
any following, then he should be given good counsel (nasihah) and 
kind advice instead of stern treatment and humiliation. But if nasihah 
proves futile and shunning (rad) is called for, then this should be 
done. For if bid'ah is not denounced it is likely to spread and give 
rise to undesirable tendencies in society.” 

Al-Shatibl advises reticence in relation to the bid'ak of which the 
truth or falsehood is not known, saying: "We are commanded not to 
disseminate such views until the truth emerges." In response to the 
suggestion by some ‘wlama’ that innovators who propagate bid'ah 
should be severely punished, al-Shaibt observes that they should be 
treated in accordance with the seriousness of their misconduct, If the 
bid'ah is 2 minor one, they should be punished lightly, but if it 
amounts to a grave violation, the punishment should be proportion- 
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ately increased. The author then concludes that bid‘ah is not a 
monolithic concept, nor is it 2 singular offence; that each bid'ah 
should be viewed and evaluated individually; and that the treatment 
or reprimand accorded to its perpetrator must be determined strictly 
‘on this basis.~ 

In concluding this discussion | will now refer to a response that 
Imm al-Ghazili gave to the question of whether one should avoid 
discussing bid'ah in any capacity, even if only to refute it. 

In his work al-Mungidh min al-Daldl, al-Ghazali addresses the 
question of the incidental dissemination of bid‘ah, Referring to his 
own in refutation of the beliefs and doctrines of the 


dur’: to which Abad b. Hankal replied "Yes, but you have fint 
reported their specious argument and then led to it. Ie is 
possible that a man might read only the [firs] part, or that only that 
part may stick in his mind!" Al-Ghazali commented that Abmad b. 
Hanbal’s remark was valid, but that it had concemed a specious 
argument that had not become widespread and notorious. However, 
once such an argument does become widespread, a response to it 
becomes imperative, and that is possible only after setting forth the 
argument. 

‘Although in its literal sense, haw can mean a passing whim, an 
inclination, or a desire, without necessarily leading to either the 
formulation or the expression of an opinion, the ‘lama’ have never- 
theless used it to imply an opinion which originates in these 
impulses. This usage, which is basically a metaphor that identifies 
the effect by the cause, is probably motivated by the frequent recur- 
rence of the word haw, and its derivatives, in the Qur'an. Hawa has 
been defined as ‘the pleasure-seeking inclination of the soul (naf) 
towards that which is not permitted by the Shariah 

As already indicated, the Qur’in refers to hawa in contradistinc- 
tion to guidance (hudd, dhikr), and identifies it with deviation from 
the truth which the Qur'an itself has expounded. It is in this sense 
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that the Qur’én warns the believers, on no less than twenty-five 

occasions, against the dangers and temptations of hawil and the hold 

Soo ee eae at The phrase 

hl al-hawa)eypically refers to those who say 

and who violate the truth by indulging in corrupt 

help ets yas hcl aoger rr ences err eda oes 

For, whenever opinion is allowed to follow personal prejudice and 

desire, it leads to divergence from the truth and even to outright 
falschood, 

The personal desire to be the winner at all costs, regardless of the 
merit of one’s case, and without concern for the well-being of 
others, is an instance of hawi. One of the worst forms of hawa is 
wien penooa easving for mspeiocky and power manquenades under 
ego erie plausible argumentation in the name of 


‘nad lives of people s depict in the Que"inkcveat where the belioy= 
ers are asked the question, ‘Do you see the one who took as his god 
his own vain desire (haw) and [consequently] God left him to stray?" 
(XLV:23) 


Hawa also occurs in the Qur’in in contradistinction to the 
Sharf'ah, as is shown in the following passage: 


‘Thus We have set (shart ah) of [Our] command, 90 
fl nd lo” Ss Cas ew Eom se 


RS GA i gm ale 
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‘The Qur'in commentator, al-Zamakhshari (d. 538/1143) elaborates 
‘on the meaning of this verse thus: follow the Shariah which is 
founded on proofs and evidences, and let yourself not be tempted 
by the views and arguments of the ignorant which are founded on 
caprice and Panes innovation (hawd wa-bid ah)."' Furthermore, 
the Prophet & is reported to have addresed his followers with the 
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words: ‘None of you can be a true] believer until your desire (haw 
is made subservient to [the guidance} I have brought forth.” 


4 SES 54a US SiclennY 


According to another Hadith: ‘Of all leo worshipped under the 
heavens none is more odious to God than haw. 


Stl ce Bl MN Bi) Le Eos ie 2 


Another instance of clearly forbidden hawi is when a person 
believes in the legality or prohibition of something and then ignores 
this when it applies to himself or his friends. For example, a person 
may demand his right of pre-emption (shuf’) believing in its validity, 

but when someone else demands the same right of him, he ignores 
it, claiming that it is unproven and advancing an opinion to that 
effect.” Similarly, a person may denounce another for a certain 
activity such as listening to music, but when his friends do the same, 
he claims that the prohibition is not proven, and that the subject 
remains open to ijtihad." 

wt jurists have not specified any punitive measures for hawa, and 

punishment for the perpetrator of bid'ah either, except 
frm oa bapa (a ao refed wo which 
signified by refusing to the perpetrator, or speak to him, or 
Srcesicd lin vies, tha a ‘lama’ have spoken of hajr as a moral 
obligation of the community, regardless of whether the perpetrator 
of bid ah is a relative, a neighbour or a stranger, and especially when 
the bid'ah concems the community at large, and violates what is 
referred to as the Right of God (Hagg Allah). But if the bid'al 
relates to private rights, and consists, for example, of a form of slan- 
der or libel, then the greeting is permitted and hajr is not required 
‘There is no maximum limit on the duration of hajr and it continues 
until the person repents and corrects himself, The community is 
under a moral obligation to denounce the bid‘ah, and those individ- 
uals who are able to produce evidence for its refutation or who are 
in possession of authority and able to put an end to it, must do so,” 

The ‘ulama’ have held that it is a duty of the head of state t 
prevent bid'ah and hawa in the government. This is part of the 
general obligation of a nation’s leader to facilitate the transmission 
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and dissemination of knowledge whenever necessary, or when it is 
inthe interest (malaba ofthe community. These dies ofthe head 


the 
resolve disputes over them by validating or authorising the view that 
seems best. Whenever the imim exercises this form of ijtihad, or 
when he selects the ijtihad of others for the purpose of general prac- 
tice, even if that ijtihdd is of disputed validity, it nevertheless 
becomes authoritative and action upon it becomes obligatory.” 


2. TRANSGRESSION AND DISSENSION (BAGHY AND IKHTILAF) 


Baghy means lawlessness, refusing to acknowledge the truth, and 
exceeding behavioural limits with a corrupt intention, dishonesty 
and arrogance.” Baghy also means disobedience to lawful govern- 
ment, In this sense, baghy is defined as a refusal to obey the lawful 
imam who is not indulging in sin (ma‘siyah), whether or not such 
disobedience is based on an interpretation or a particular point of 
view which the perpetrator believes to be the truth.” 

‘An instance of baghy which is frequently encountered is when a 
person, or a group of persons are engaged in a lawful pursuit but are 
denounced for wrongdoing by their opponents. The followers of 
different legal schools observe certain religious rituals, such as the 
call to prayer (ddhan), standing to prayer (igdmah), and even part of 
the contents of the canonical prayer, with slight vanations. Basically, 
all the variations are permissible, as they all subscribe to the tenet of 
“badah; and a mere difference of form does not justify any claim to 
superiority or preference of one over the other. And yet, owing to 
baghy, the followers of some legal schools have denounced and 
abused their counterparts in the other schools for not performing the 
rituals as they themselves specify. This behaviour is not confined to 
issues of ritual alone. We know, for example, that the mystic has 
often criticised the jurist for the latter's zeal in the exoteric aspect of 
religion. The jurist has, in turn, criticised the mystic for his esoteric 
approach to the rules and doctrines of the Shariah. When each 
denounces the other, in disregard of their respective merits, the 
views of both mystic and jurist partake of ‘transgression’ as they 
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indulge in self-righteousness and an unwarranted denunciation of 
the opposing view. The correct approach in such cases would be for 
both sides to assess the merit and demerit of each view, and then to 
acknowledge them accordingly, without transgression and preju- 
dice. All other considerations which are extraneous to the essence of 
the matter, such as the desire to expose the ignorance of one’s oppo 
nent, or to establish one’s own superiority and power, etc., must be 
excluded from the quest for truth and in the assessment or criticism 
of other 

Dissension (ileuilaf) over the details of formal worship, yea 
variations in the forms of the call to and ‘setting up’ of the canoni 
prayer (ddhdn, and igamah); the 8 peste pees Bebe eee 
one's safety (saldt al-khauf); and other such ntuals which vary in form 
but are the same in essence are, according to Ibn Taymiyyah, a type 
of ikhtilaf al-tanawww', that is, an insubstantial difference of opinion. 


amounting to contradiction), hemes Sosa consists of a prefer~ 
ence of one of two or more equally valid views, over the others, 
which should be presented and evaluated as such, The essence of 
preference (tanith), according to Ibn Taymiyyah, lies in the recogni- 
tion of the basic validity of two views, one of which may be recom- 
mended, while the other is neither denounced nor rejected as false.”” 
The author then quotes the following relevant Hadith, reported by 
‘Abd Allah b. Mas'ad: 

‘L heard a man reciting a verse of the Qur'an which I had heard the 
Prophet &% recite differently. So I took him by the hand and led him 
to the Prophet & and mentioned the matter to him. Then I noticed 
(a look of ) displeasure appear on the Prophet's & face and he said: 
“Both of you are right (kildkumd muhsin) [so] do not disagree [over 
this]. For those who came before you disagreed [over trivialities}, 
and consequently perished.” 
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Ibn Taymiyyah continues by saying that the Prophet && forbade 
disagreement which consists of jubd, that is, denial of the truth and 
veracity of the opinion or conduct of the other party. This was the 
case in the foregoing Hadith, where the Prophet & drew the atten- 
ton of the pares to che fact that disagreement over insubsantial 


ings.” 

As for ikhtilaf al-tadadd, which amounts to contradiction, the two 
views at issue are diametrically opposed to one another in regard to 
either essentials or subsidiary details or both. The majority opinion 
‘on this type of disagreement is that only one of the opposing views 
can be right and declared as such, but not both. Examples of this 
type of ikhtilaf among scholars are found: over the issue of free-will 
and determinism; regarding the attributes of the Companions; and 
concerning the views and beliefs of different factions of jurists 
(fugaha’) and mystics/Sufis (mutasawwifah), The matter is different in 
ikhtilaf al-tanawwu‘, where each of the two parties is undoubtedly 
right, but where blame befalls the one who exceeds limits and resorts 
to baghy with regard to the other.” In Ibn Taymiyyah’s assessment, 
by ir the pitas diftrences of opinion smong the Mudlin 
community fall into the latter category. These differences usually 
consist of mere variations and amount to nothing more than a differ- 
ent perspective on truths held in common, and yet they still lead to 
conflict. This is because neither of the disputing parties acknowl- 
edges the merit in the views of their opponents and each persists in 

self-righteously claiming superiority over the other.” 

Religious and sectarian fanaticism of the type that lays exclusive 
chim to righteousness is, as one observer explains, a deviation from 
the valid precedent of the Companions and a form of bid‘ah/baghy 
which is found among the followers of different legal schools, For 
example, the generators of such transgression among the Hanafls are 
often people who lay claim to piety and knowledge, and yet _prop- 
agate fanaticism to such an extent that they proclaim invalid the salah 
of one who performs it behind a non-Hanafi imim, They also vehe- 
mently denounce the raising of hands during the ritual prayer prior 
to the bowing, which is a normal practice among the Shifi's. There 
are, in fact, fanatics of this type in every madhhab, including the 
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Shafi‘, Maliki, and Hanbalt schools - people who see the truth as 
the prerogative of the school of their own following. Even outside 
the sphere of formal worship, for example in matrimonial matters 
these fanatics engage in transgresion and innovation when they 
forbid their daughters from marrying a Muslim who is not a follower 
of their own madhhab.” They are, indeed, deviating from the 
consensus of all the leading imams who have urged their followers 
to adhere to the teachings of the Qur'an and the Sunnah, and to 
abandon individualistic and scholastic opinions which do not 
conform to the authonty of these sources. 

Al-Shahristini has held that istibdad bi'l-ra'y, or the arbitrary 
imposition of one’s own opinion on others without clear authority, 
is a transgression and innovation which contradicts the precedent of 
the pious and upright ‘ulama’ of the past. The same author adds that 
istibdad bil-ra'y 18 not a bid'ah when it is founded on knowledge and 
reason; it is only so when views of doubtful provenance and valid- 
ity are inflicted on others.” 

One of the manifestations of istibdad bi'l-ra’'y, which often 
comprises transgression and ignorance, is the assumption that one’s 
own knowledge, opinion and belief is all that counts; that everyone 
must follow it; and that anyone who differs from it should be 
denounced, The type of person who persists in such an attitude has 
litte regard for objective knowledge and the truth, and tends to 
ignore the merit and reason in other people's opinions, This behav- 
jour leads only to hostility, and as a result, no benefit is to be 
expected therefrom.” 

‘And, finally, fbn Qayyim al-Jawziyyah includes, under the cate- 
gory of reprehensible opinion, over-indulgence in personal prefer- 
ence (istihsdn), and the advancement of analogies and speculative 
argumentation which verge on hawi and seek to circumvent the 
Shari‘ah, He reflects that this kind of ra’y pays little attention to the 
ongin and proper causes of the principles (ahleim) of the Shariah and 
offen deviates from their objectives. Over-indulgence in this type of 
ra'y leads to ‘suspension of the Sunnah, ignorance and confusion 
regarding the correct meaning of the Book of God, and to their ulti- 
mate neglect’.” The author includes in this category, argumentation 
and opinions which originate in excessive questioning, and highly 
theoretical issues which have little bearing on reality and practical 
experience, He also points out that there is evidence in the Qur'an 
and Sunnah which discourages over-indulgence in such questions. 
Ton Qayyim then quotes the relevant evidence and draws his 
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conclusion that Islam shuns over-indulgence in opinions and ques- 
tions that are the result of a libertine attitude toward the authority of 
divine revelation. This is borne out, Ibn Qayyim adds, by the 
accepted principles of wl a,gh on which the various school are 

in agreement: Even a weak Hadith is to be given priority over both 
ra'y and qiyds. But this only refers, Ibn Qayyim hastens to observe, 
to ‘that type of ra'y and giyas which the generality of ‘wlama’ have 
discouraged because they diverge from the Qur'an and Sunnah’. As 


for the type of ra'y to, or di from the 
latter are not known, it may be adopted as the basis for action only 
when necessary, but carries no binding authority on » 

1 conclude this chapter by informing the reader that under the 


heading “Bld‘sh and Fale Doczine Under Malaysian Law’ I have 

surveyed provisions of the state enactments of Selangor, Perak, 

‘Terengganu, and Kedah on the teaching and propagation of ‘false 

doctrine’. This information appears under Appendix I tthe end of 
is volume. 


II: Special Subjects 


‘There is evidence in the sources which restricts freedom of speech 
with reference to particular subjects. Three of these which have 
been singled out in the Hadith literature, are the Self or Essence of 
God, free-will and predestination, and acrimonious contention 
(mira, of mumarat, also referred wo as jadal), In this category of 
subjects, [ have also discussed dissimulation (tagiyyah) as the Sunnt 
‘ulama" have discouraged ‘freedom of speech’ on this matter except 
on grounds of necessity. 

Historical evidence suggests that the first two of these themes 
became the focus of controversy among theological sects and 
factions during the period of the Companions and the Umayyads, 
and have remained so ever since, The Khanijites were probably the 
first of the sectarian movements whose ideas and doctrines marked a 
departure from the mainstream of the theological thought and 
belief-structure of Islam, Then there were a number of other move- 
ments such as the Mu‘tazilah, the Jahmiyyah, the Qadariyyah and 
others who became immersed in controversy and eventually lost 
their ground. One of the reasons given for their failure was their 
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indulgence in aggressive in debating subjects on which the 
Sunnah of the Prophet a has advised restraint.” 


1. THE ESSENCE OF GOD (DHAT ALLAH) 


God has made Himself known to mankind by His Most Beautiful 
Names, -Asmd’ obi, which are all revealed inthe Quis, and 
it is through these that the believer must seck of God, 
His attributes and His creation. Because of the exclusive validity and 
all-pervasive character of the Most Beautiful Names of God, the 
believer is forbidden from coining new names and attributes for 
God. The reason for this prohibition is that the believers have no 
earock Keisec ge loon Veqrbad alin eee coven etter 
Qur'in. There are ninety-nine Exalted Names of God, all of which 
ate atibutes that describe is being. The Names aso mani qual- 
i ee Coe even mirror in 
some sense, To negate any of these attributes not only 
Taro ie allel cl lit er td aces t8 tenacon 
of the ideals of Islamic spiritual and cultural values. The Exalted 
Names of God are not listed in any particular section of the Qur'in, 
but appear in different places throughout the Holy Book." With 
regard to these Names, the Qur'an instructs the believers as follows: 


fae pan enone ear op aay ‘Him with them 
and leave thote who profane His Names. (Vil; it) 


gail 55 Ge tet ae el 45 
Seti tude 


Call upon Allah of call upon al-Rahmin, by whichever Name 
to Him blog te Mot Beal Names BOVIETI 


tae 
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Having given the attributes of God, the Qur’in then discourages any 
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attempt at personifying God or drawing any resemblance concern= 
ing Him that would reduce Him to, or define Him in any particu- 
lar form: ‘Sight cannot perceive Him but He encompasses sight and 
He is the Subtle, the Aware (al-Latif al-Khabi)." (VI:103) 


20 hun 2 pes 3% neg oh ong, 
SAN GLI 5 slat I 5 sas sty 
The last two words in this text are two of the Exalted Names of 


Prophet Muhammad a, to actually see God. However, an attempt 
was made by the Prophet Moses 23, as the Qur'in tells us, when he 
requested an actual encounter with God Most High. Moses 3 was 
told, ‘You shall not see Me, but look at the mountain; if you find 
the mountain stable in its place, then you shall see Me..." 


S55 BSS S21 ob Sool Ht Hl os 53g 


art 


‘The story goes on to say that God showed Himself upon the moun- 
tain, and [by looking in that direction] Moses 2 lost consciousness. 
‘When he recovered, He praised God and repented and testified to 
his faith in Him (VII:143), 

Thus, the Qur’inic evidence draws attention to the transcendence 
of God - He is utterly beyond the human, and cannot be defined by 
man, Any attempt to do so is bound to involve speculation; there- 
fore, the Shari'ah discourages expatiation on the subject of the 
Essence of God in order to prevent errors in the conception of His 
Absolute Being. 

‘The Most Beautiful Names of God are to be taken for what they 
are, and they may only be attributed to Him according to their 
revealed literal meanings, Consequently, the few anthropomor- 
phisms that occur in the Qur'an (the Eyes of God as in XI:37; His 
Face as in LV:27, and so forth) have become the object of contro- 
versy in scholastic theology. The central point in the debates 
advanced by the Ash‘ariyyah, the Mu‘tazilah and the Maturidiyyah 
is the question of the reality of the attributes and their relationship 
to the Essence of God.” 

One of the controversial sects that invoked strong condemnation 
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from the ‘wlama’ was the Jahmiyyah, supposedly an offthoot of the 
Mu‘tazilah, which is named after its leading figure, Jahm b. Safwan. 
Originally from Khurasin, Jahm resided in Kia and served as chief 
scribe (katit) to the Umayyad governor, al-Harith b, Shurayh ~ both 
of whom were eventually executed for rebellion in 128 A.H. Jahm 
acquired fame for his controversial views concerning the Essence of 
God. He denied that God had any attributes (jifit) and maintained 
that those which are mentioned in the Qur'an are not to be under- 


allegor anings 
of the attributes. As a corollary to this line of thought, Jahm further 
observed that the Qur'an was created like the rest of God's creation. 
Since God does not speak, in the ordinary sense of the word, the 
Qur'an is not His speech in the ordinary sense of the word. We 
merely call it so as a figure of speech, that is, by way of allegorical 
explanation (ta’wil)," 

‘Across the centuries, the “ulamd’ have denounced and refuted 
these views in the strongest terms and have maintained that the 
Quranic attributes of God must be understood literally, and that 
any remote or allegorical interpretation of them must be avoided. 
Thus, according to al-Ghazils, the right course to follow is to refrain 
entirely from changing the literal meaning and to be wary of intro- 
ducing any interpretation which was not sanctioned by the 
Companions. Al-Ghazili maintains the same view with regard to all 
the ambiguous or mysterious expressions that are found in the 
Qur'in (Le. the mutashabihar).*” 

There is a clear instruction in the Sunnah regarding the approach 
that the believers must take on this issue. Thus, according to a 
Hadith, the believers are asked to ‘ponder upon the creation of God, 
but not on God. For you will never be able to do Him justice.” 


5B jase) 6 a) al, Sic alge ly KE 


The restriction is obviously based on the premise that the human 
mind is not endowed with the capacity to define its Creator, 
although it may explore and explain His attributes in relation to 
those aspects of His creation which are known ar can be known by 
it, In this way, our knowledge of God is directly related, as the 
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Qur'an indicates, to our knowledge of His creation. The Qur'in, on 
numerous occasions (UI:219; VII:117, etc.), invites attention to the 
signs in the creation of God which testify to His omniscience and 


omnipresence, We are, thus, en: to the world 
around us, to acquire knowledge of the mysteries of 

through it also to increase our the attributes and 
Exalted Names of God. 


Since human knowledge of the universe is incomplete, knowl- 
edge of the Creator of the universe must also be an on-going 
process, and one which is unlikely to attain perfection. Attempting 

to finvestiae’ the Exence of God is, a ‘Abdul points out an idle 


the unfathomable, something beyond human capacity. It is danger- 
‘us as it leads to error in belief. To attempt to specify the Essence of 
God is to try to limit the limitless, which is, in tum, tantamount to 
an attempt at reducing God Most High.” 


2. FREE-WILL AND PREDESTINATION (AL-QADA’ WA'L-QADAR!* 


The question as to whether people are free agents who cause and 
determine their own acts, and the consequences that these acts 
generate, or whether all this is predetermined in accordance with the 
foreknowledge and will of God, is clearly related to the understand~ 
ing of God and His attributes. God has, as the Qur'an proclaims, 
“created every thing and measured it in due proportions’ (XXV:2); 
thus every single incident and phenomenon which takes place 
anywhere in the universe is known to God: 


No leaf falls but He knows it; nor (is there any) seed in the durkneses of 
the earth, nor tender plant, nor dry one, but is in a dear Book. vis, 


oe ‘ald og 
cub goes WE as 
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It is suggested that this measurement (tagdi7) - mentioned in the first 
of the two citations above - means that God specified the nature of 
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all things, and determined their place in, and relationship to the 
other parts of His creation. In consequence, this is the order of His 
creation, for God has subjugated all things to the laws of causality 
and purpose, and nothing in His creation is a complete void or acci~ 


Breer ie Dasa abece avi teee te terre 
aby Euroa pri erate. Diving, wil ated vonier a Ds ene 
speculation and controversy in the various theological schools: th 
ispesthe nalnitoed seston aca fa Buca Gt fice will toe 
Ash‘ariyyah advocated predestination; while the  Maturidiyyah 
attempted a compromise between the two positions.” 


3, ACRIMONIOUS CONTENTION, DISPUTATION AND 
ARGUMENTATION (MIRA’, JADAL AND KHUSOMAH) 


The word mird’, or mumarit, sometimes used synonymously with 


‘mind’ are interchangeable in this sense, and yet, the latter may differ 
from the former in that the purpose of mird’ is to humiliate another 
person by exposing his ignorance and establishing one’s own supe- 
riority over him; whereas jadal, depending on the intention behind 
it, may have a positive aspect, and could apply to argumentation 
which secks to explore differences of opinion for a legitimate 
purpose.” If the underlying intention is good, it would be jada! in its 
positive sense, otherwise it would be the reprehensible form of jadal, 
which resembles mind’, 

‘As for argumentation (kiusamah), it may be said to consist of 
disputation and of raising, rightly or wrongly, objections to the 
speech of another in pursuit of material gain. Khusiimah may be in 
tesponse to someone else's speech, or it may itself be the initiation 
of an argument, whereas mird’ normally consists only of an objection 
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to the speech of another person. The hallmark of khusiimah is exces- 
sive indulgence in speech in order to vanquish the opponent and 
attain one’s own purpose. It may occur in any of the following three 


varieties; 

1) Khusiimah without intent of malice or harm in order to establish 
a right which is denied by the opponent. This type of khusiimah is 
permissible as the Shari‘ah entitles the individual to defend his right 
in all peaceful ways. 


2) Khusiimah accompanied by a violation of the right of another and 
comprising discourteous and hostile speech. This form of argumen- 
tation is undoubtedly reprehensible and must be avoided. The enor- 
mity of such khusimah is accentuated in the Hadith which proclaims, 
“The most disliked of men before God Most High is one who is 
most stubbom in khusimah.”” 


pot TT she at ot Je! Bei 


This Hadith primarily applies to those who engage in disputes 
either in pursuit of falsehood, or over matters of which they have 
little knowledge, For example, the disputant may be a lawyer who 
has not studied a case, or has studied it and knows his side is in the 
wrong but still chooses to fight for it. Also included in this 
are people who deliberately defend false views and beliefs in order 
to influence the feeble-minded. 

‘An individual who disputes on behalf of a good cause, and yet 
exceeds the limits of propriety by engaging in abusive language, is 
also blameworthy, although to a lesser degree than the one who 
argues in pursuit of falsehood.” 


3) Khusimah not in violation of another person's rights, but merely 
for the sake of arguing even when the objective could be attained 
without engaging in khujiimah. This is once again reprehensible 
conduct, although to a lesser degree than the second variety, quoted 
above. According to a Hadith, by Jibir b. ‘Abd Allah al- 
‘Ansari (d. 78/697), the Prophet & said, ‘May the mercy of God be 
‘on one who is kind and forbearing when he sells, kind and forbear- 
ing when he buys, and kind and forbearing when he makes a 
demand." 
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Mira’ is the most reprehensible of all three varieties of abusive 
speech under discussion, It is often referred to as the opposite of husn 
‘al-khulg ~ good and pleasant character. The leading ‘ulama’ have 
cautioned against mira’ so much so that they have even discouraged 
the asking of questions which might mar the atmosphere of frater- 
nity and good relations.” This attitude of the ‘ulama’ to mira’ reflects 
the overall message of the Sunnah which accentuates the moral 
‘enormity of mini’ to such an extent that it is held to interfere with 
the integrity of the faith of the believing perpetrator. Thus, accord- 
ing to one Hadith: 


Perfection in faith (al-fmdn) cannot be accomplished unless the believer 
abandons distortion in the jokes he makes, and abandons acrimonious 
contention (al-mina’), even if what he is saying is true.” 


cid 6 Sis Se £5 LF slay La gg 
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The relevance of mira’ to personal piety is seen in the following 
Hadi which promises diinction anda great reward fr those who 
avoid it. 


A dwelling shall be built in the highest [echelons] of Paradise for him 
Ceyire dpenpeinpetnpede pasleene Heber antsy 
is in the but refrains from mind’, a dwelling shall be built in the 
‘outer realms of Paradise * 
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In both of these Hadiths, the message is clear: telling the truth should 
not justify engaging in acrimonious arguments; mind’ is to be avoided 
at all times, The proper manner of engaging in argumentation, as 
specified in the Qur'an and the Sunnah, is with courtesy and tact - 
when dealing with Muslims and non-Muslims alike. Mira’ is in 
direct opposition to this behaviour, and, according to al-~Ghazali, it 
is obligatory (wijib) upon every Muslim to avoid mind’ if he knows 
that he is in the wrong.” Oe ee ee ee 
which “Ali b. Abi Talib has reported from the Prophet 


He who knowing argues fr what is wrong remains under Gods wrth 
for as long as he argues 


This Hadith, as one observer comments, clearly forbids a person 
from engaging in deliberate distortion, and from undermining the 
validity of a correct opinion with an opinion that is known to be 
erroneous.” 


‘Al-Ghazill also quotes another Hadith in which the following was 
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Thus, it appears from the preceding Hadiths that mird’ is a defect 
of morality and faith, and that it is a subject which cannot properly 
be addressed and regulated by legislation. Perhaps this is why the 
Shari‘ah has no punitive provisions for mini’ other than giving moral 
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advice and exhortation. But when this proves ineffective, then the 

social boycott (haj”) is recommended. The following Hadith is 

instructive as to the enormity of mird’, and how it compares with 
Lise = i 
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Imim Ahmad Ibn Hanbal is reported to have said that it is charac- 
teristic of the followers of the Sunnah (ah! al-Sunnah) to avoid acri- 
monious contention. The following conversation took place 
between him and the interlocuter, one ‘Abbas b, Ghalib al-Warriq: 
‘Lasked Abmad b. Hanbal whether I should repudiate any bid'ah T 
might hear if | were at a meeting where the participants were igno- 
rant of the Sunnah and I was the only one (present) who knew it,” 
The Imim advised him not to engage in such an exchange: ‘Say 
what you know of the Sunnah and avoid any hostile exchange 
(mukhasamah). If you refute his speech you would be engaging in 
mukhasamah, If he does not accept it from you, then you should 
remain silent.’ “Abbis also relates that in this conversation Imim 
Malik is reported to have given the same advice."* 

On a similar note, al-Awzi'l made the following statement: 
“When God Most High intends to inflict calamity upon a people, 
He opens the door of disputation (jidal) to them and closes the door 
of action (‘amal) upon them. Imam Malik has said that mukhdsamah 
is not a part of religion. Imim Shafi't has likewise said that mird’, 
even in puruit of knowledge, blackens the heart and sows the seeds 
of hatred." 


4, DISSIMULATION (TAQIYYAH) 


Literally, tagiyyah means guarding or protecting a person and refers 
to measures that may be taken to protect the individual against harm 
on account of holding a particular belief or opinion which is 
is view ofthis apocay Tasiypab senarhe eilicaeed 

by Shit law and iti generally created as an integral part of Sh' 
theological doctrine." Thus, Shi‘t Islam allows its followers to 
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conceal their true beliefs, opinions and criticisms if this proves to be 
expedient and safe. Therefore, a person who is permitted to hide his 
Se ene ee te eer ee 
same token, be able to make statements which are contrary to his 
true conviction cither to mislead others, or to please them by 
approving in his words that which he believes to be untrue. 

‘The Sunnt ‘wlama’ have, in principle, proscribed tagiyyah, but this 


person's life, honour or property, or to ensure the prevention of 
grave bodily harm. However, in the absence of such fears, recourse 
15 tapi probbeed = 

The following three Qur'an verses are quoted in support of this 


Let not the believers take unbelievers rather than believers for friends « 


The second verse begins by denouncing those who utter words of 
disbelief but makes an exception for those who do so under duress: 


‘Whotoever disbelieves in Ged after believing in Him, excepting he 
fe led while his heart remains steadfast in the faith, Bebeete 

breast to disbelief - mach is the wrath of God, snd for them 
ita grievous chastaemces, (XVI 106) 
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‘The third verse begins by recounting the story that when Pharaoh, 
Haman and Kora ordered Moses's followers to be killed, a man who 
‘was a believer but kept his faith concealed, questioned the wisdom 
of the proposed killing: 


‘And a believing man of Pharaoh's who hd his ih, mid: Will 
say 2 man because he say 4s God’, and indeed he 
Brought you clear evidence from your Lord ... (XL:28) 


‘Thus, a man who himself pretended to lack faith, or dissimulated, 
spoke in defence of a believer who was exposed to imminent 
danger. Furthermore, it is reported that the sixth Imim of Shi‘ism, 
Ja'far al sidig, affirmed taaiyys as a necessary component of the 
faith, and an integral part of religion by saying: ‘He who has no 
tairrek ba 20 religion: eregiyred tla cond el ty fein es 
of my forefathers. 

The Hanafi jurist, al-Sarakhsi, defines tagiyyah as dissimulation by 
a person when he says something which is contrary to his inner 
belief in order to protect himself against danger." The Sunni ‘wlama' 
refer to the same Qur'tnic passages as are quoted by their Shi'I coun- 
terparts in support of the basic notion of tagiyyah, but they differ 
widely in their interpretations of the textual evidence. The funda~ 
mental difference between them is that fagiyyah has no part as such 
in the Sunni theological belief-system; it is a totally subsidiary 
matter in Sunnl Islam, and is virtually forbidden. In addition, 
tagiyyah may be practised only in cases of necessity, but not for 
purposes of expediency and opportunism. In Sht't Islam, on the 
other hand, tagiyyah is a requirement and, as such, it occupies a far 
more prominent place. Shi'i beliefs in fact encourage tagiyyah gener- 
ally and do not confine its application to any particular situation, 
whereas the Sunni “ulama’ have attempted to minimise recourse to 
tagiyyah. This can be seen from the following four conditions that 
the latter have laid down in order to validate recourse to tagiyyah: 
Firstly, there must be such fear of danger as would necessitate 
recourse to tagiyyah, The absence of this condition would conse- 
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quently make tagiyyah unlawful. Thus, if person speaks an untruth 
merely to please others, or if he expresses support for the oppressive 
acts of a tyrant while he could have avoided the danger in question 
simply through silence, he would have committed a ion. 


all believers to the values of truth and justice which are integral to 
Ea ee ane Roepe Sank sa conics He tains 
ol critique even goes on to state that tagiyyah is also in 
conflict with the true character of Shit Islam. Thus, in Enayat's 


phrase ‘If Shi‘ism is to retrieve its character as a creed of 
militancy, then it must go on the re in all areas of social and 
political li this makes amr bi'lema'nif, i the 
strongest sanction of its campaign for the total regeneration of the 


community. 

The Sunnis have elaborated the Sharah doctrine of hisbah as 
having, to some extent, accommodated the basic notion of tagiyyah. 
‘The evidence for this comes from the Hadith already cited which 
specifies three levels of response that a Muslim may give to an evil 
which he or she witnesses: To change it by one’s act, or by one’s 
words or through silent denunciation - this last response being 
referred to as the weakest form of faith. The Hadith, which I have 
just paraphrased, leaves no doubt that taking positive steps, physical 
‘or verbal, in the fulfilment of hisbah merits a greater reward than 
mere silence. In other words, it permits a limited form of tagiyyah by 
validating silent disapproval within the scope of hisbah, but it is obvi- 
‘ously not recommended. The Sunni ‘wlamd’, who have spoken at 
length about tagiyyah, have concluded that if everyone, especially 
the learned members of the community, adopted silence in the face 
of transgressions and distortions of religion, then heresy and corrup- 
tion would proliferate, and the truth would be defaced in the eyes 
‘of the people. On the same theme, Imam Abmad b, Hanbal has 
been quoted as having said that it is not permissible for one who is 
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ical stability, scholars like al~Ghazall and others demanded obedience 
to an unjust government which was in possession of military force. 


Sht't ‘wma’ refused to take part in validating an unjust 
piiattiads end We able ch eakem iaccatatr coats 


tagiyyah.”” 
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PART FOUR: LEGAL RESTRAINTS 


I. Introductory Remarks 


= free- 
Peselhge mage ohare ap pricy as eet 
rights or dignity. Similarly, ie falls beyond the scope of the valid 
exercise of this freedom for it to be used as a means to promote 
chaos, violence or social strife.’ Furthermore, freedom of speech, 
like other liberties, is subservient to the ‘essential interests! (masdlit 
daniriyyah)’ and values which are needed to maintain a stable socio- 
political order.’ Therefore, the exercise of this freedom must not 
jeopardise the five essential values of life, faith, intellect, lineage and 
property, As a general rule, the underlying intention of an utterance, 
the purpose that motivates it, plays a significant role in determining 
its legality. Has the right of free speech been exercised in order to 
discover the truth? To attract some benefit? To fulfil a legitimate 
need; of to injure others? These are among the questions that 
frequently arise in judicial disputes over the abuse of this freedom. 
‘The question of the intention behind words rightly commands 
attention; however, there may be instances when the freedom of 
speech is violated but only the words uttered are of consequence, 
the question of intention being rendered insignificant - such as in 
the case of a person being abused or insulted. 

Under the Shari'ah, violations of the freedom of speech occur 
either in the form of particular offences - such as slanderous accusa~ 
tion (gadly), blasphemy, sedition (fitmah), insult (sabb) and cursing 
(la'n), attribution of lies or calumny (jfini’), and the labelling of 
others as disbelievers (takfff) - or they may take the form of a 


Scie nea erat bo crokce eared Passecenead bale tive eee 
examines each of these violations in the light of the evidence found 
in the valid sources and the juristic formulations of the fugaha’. 


II. Public Utterance of Hurtful Speech 


The title of this section is a direct translation of the Qur'Snic phrase 
‘al-jahr bi’l-si’ min al-qaw!', perhaps one of the most far-reaching of 
the Qur'inic enactments which offer guidelines on the restrictions 
that may be imposed on freedom of speech. The passage where this 
phrase occurs is as follows: 


God lo the pubic wmerance of vl speech (bjt Wa mine 

peleegtrmr eet trm remot (Set Nearer and Al 
pW you daclons good or keep svcret. or forgive evi, veel, 
God is forgiving, omnipotent. (1V:148-149) 
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Al-jahr literally means broadcasting or publicising, whereas si’ 
denotes something evil, or hurtful, hence ‘the publicising of evil’ ~ 
‘al-jahr bi'l-sa'. Words uttered in public which hurt another person by 
violating his honour or causing him physical harm or loss of prop- 
erty, whether directly or indirectly (such as by abusing his close rela~ 
tives or homeland), are all covered by this verse. Hurtful speech, in 
this text, comprises that which is addressed to an individual, to more 
than one person, or to the community at large. Furthermore, the 
text is broad enough to comprehend all modern methods and facil- 
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misdeeds to individuals and their families. It may also consist of self- 


indulgent speech concerning committed by oneself, such 
inking, gambling, or designs with these in mind. 
forbidden is the publication and display of obscene literature, 
which are all different 


’. The only exception that the Qur'in 

has granted aims at encouraging the quest for justice, which is given 
priority over the ition of evil h, However, even then al- 
Jahr bits” must be limited to only that which is deemed necessary 
in the circumstances. 

Public utterance of evil speech has, thus, been permitted only in 
order to fight oppression or zulm, consequently al-jahr bi'-si” is ille- 
gitimate in the absence of zulm. For a society in which evil speech 
is unchecked can expect the decline and ultimate destruction of its 


verse under discussion is also broad enough to include virtually all 
the specific violations of freedom of speech, including slander, insult, 
cursing, sedition, and so forth. The one exception which is made to 
the general meaning of the text indicates that the Qur'an attaches a 
higher value to justice than to the prevention of evil speech. Yet, 
while granting the oppressed party recourse to unrestricted freedom 
of speech, the succeeding portion of the same verse urges everyone 
concemed, especially the victim of the abuse, to be forgiving and 
forbearing - privately or in public - in anticipation of God Most 
High's mercy and reward. Thus, while justice must be served and 
oppressed persons granted the opportunity to their griev- 
ances, there may be instances, as the Que'ia reminds ws, when main- 
taining peaceful communal relations merits greater attention. To this 
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end, it is forgiveness and tolerance that often take priority over a 
persistent demand for retributive justice. As indicated in the follow- 


to the rank of the virtuous (muhsinin). And in yet another text we 
read *... and he who exercises patience and forgiveness - verily that 
eee Bulg en ca (1-134, XLI:43) 
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wind Cie te Caters ood a Grace 
expose the weaknesses of othen, r'anic 
‘warns them of the bitter consequences of their condu rae 


‘Those who love to circulate scandal among [or about] the believers will 
have a grievous punishment in this life and (in) the Hereafter, God 
knows and you know not. (XXIV:19) 
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The emphasis here is obviously not on forgiveness but on punish- 
ment, a the text refers only to ‘adhdb, punishment, followed by the 
sober expression: ‘God knows and you know not.’ Sternness is obvi- 
ously recommended when there is no room for leniency and 
forgiveness. 

‘The guidance that the Sunnah provides is not only to avoid the 
utterance of hurtful speech, but also to contribute positively to 
fraternity and peace in society. This is the purport of this Hadith: "A 
Muslim is one from whose tongue and hand other Muslims are 
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Although the text refers to Muslims, the message in it is, however, 
not confined to believers alone. As one observer notes, the Hadith 


maintain peace and order in society and to promote fraternity 
among Muslims is indeed the ultimate goal of the restrictions that 
the Shari‘ah imposes on freedom of expression.” 


The Shariah, however, does not any punishment for, nor 
even lay blame on, a person who ‘ruth and speaks-up about 
things as they are. Hence, no punishment is envisaged for someone 
who an i that this statement is 


fepretenaives in national asemblies, and anyone engaged in pubic 
, provided that the charges so made can be established by 


ee 
Furthermore, the Sharh dos not grant special privileges to ind 
viduals or groups in regard to statements made by them, nor does it 


approach to justice and truth that is so characteristic of Islam and its 
plulosophy of tawhid is reflected in the organisation of the Shoah 
yw courts which, under normal rules, do not allow the setting up of 
specialised tribunals for civil servants or those who hold high offices 
of state. Everyone is answerable for their abuse of rights before the 
same courts, and the unitary standards of justice and propriety in 
speech and conduct apply to everyone alike. 
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III. Slanderous Accusation 


(Qadhp 


name of a law-abiding i is attacked, the Qur'an 
pices punishment slanderous accusation, 
ides a handful of other offences - known as the 


accusing another person of committing the act of adultery (zind’), or 
denying the legitimacy of his or her child. In the former case, if the 
accuser can produce four witnesses to testify to the truth of his or 
her accusation, then the charge is proven and the accused becomes 
liable to the punishment of zind’. If the accuser fails to provide 
evidence, then he becomes liable to the punishment of adh. All 
other types of allegation, such as accusing another person of bribery 
or other offences, are liable to the discretionary punishment of 
ta'zir. 

The accuser may be a Muslim or non-Muslim, but the person 
accused of gadhf must be a muhsan, that is, a married Muslim of 
upright character who has not committed adultery (zind’) or apos~ 
tasy (riddah) prior to the accusation. However, it is not necessary for 
the accused to be clear of all criminal acts. The prescribed penalty 
for qadhf is applied only if the victim (magdhif) demands it, and the 
accuser fails to prove the accusation. The slanderer is liable to the 
same punishment if the victim is a deceased person, in which case 
the heirs may demand that the accuser be punished. The offence of 
gadhf rust in all cases be proven by the normal means of proof, 
including the testimony of two just witnesses, and confession.” 

Qadhf may be divided into two types: one is gadhf proper, consist- 
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Simply ofan inet (8), which is somewhat different from slander- 
‘ous accusation proper. Sabb requires no proof of its veracity, as the 
mere utterance of insulting words is enough for the offence to have 
‘occurred, regardless of whether they are truthful or not. If, for 
example, one person calls another an ass, this is naturally’ not 
amenable to proof. poet owe ce ‘open to affirmation or 
i it i possible to prove a slander to be either true or 
. An insult, however, is assumed to be untrue and the meaning 
it conveys cannot generally be proven by evidence.” 
Sab ao cifes tom galt thatthe er doe not tke place 


offences under the law and are amenable to proof. However, a 
general attribution, such as calling another person ‘immoral’ is in the 
nature of an insult, but does not qualify as gadhf proper. In some 
‘events the distinction between the two may be unclear, in which 
case the court may have to determine the exact nature of the 
offence." In its assessment, the court will refer to popular custom as 
this is the main indicator with regard to words and expressions 
which are not selfevident in meaning or connotation. Only in the 
case of the Qur’inic offence of qadhf, which carries a prescribed 
penalty, is it necessary that the words uttered leave no doubt as to 
their meaning. If there are doubts, however insignificant, the 
prescribed punishment would not apply, but the judge may still 
sentence the offender to a lesser punishment under ta‘zir."" 

The leading imims of jurisprudence are in agreement that 
repeated slanderous accusations addressed to the same person, 
whether uttered on one or several occasions prior to sentencing, 
invoke only one punishment. In addition, the prescribed penalty of 
eighty lashes is equally applicable to cases where the slanderous accu 
sation is addressed to more than one person. With regard to the 
latter scenario, however, there is a difference of opinion as to 
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offences of gadlf. Abo Hanifah, Malik, Ibn Hanbal and al-Thawri 
have held that the offender may be punished only once, whereas, 
soning a Shi the snr to be pueda many times 
ses wale nieiceala Int ase deieed AC omteg toe 


third opinion, if'a group of people are all accused in a single instance, 
for example if they are addressed ‘O adulterers’, this would be 


a violation against the ‘right of man’ (hagq al-‘abd), therefore, the 
victim is entitled to grant a pardon, in which case no penalty would 
apply. The Malikis concur with this view but with che proviso that 
the vietim may pardon the offender prior to the commencement of 
Judicial proceedings. The Shifi'ls and Hanbalis, on the other hand, 
allow the pardon to be granted either before or after the commence- 
ment of judicial proceedings, and this is considered to be the 
preferred view." 

It is not necessary for gadhf to be uttered in public, as it can be 
committed in both public places or in private dwellings; in the pres- 
ence of other people or away from public sight. This ruling is 
founded on the analysis thar dignity is an inherent attribute of a 
person which does not vary with changing circumstances.” 
Moreover, the Qur'an invites believers to ‘abandon (both) the visi- 
ble sin and the secret one”. (VI:120) 


Abts Fa path Ss 
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who has been wronged.’ (IV:148) Although this verse suggests 


doubt. Thus, only explicit instances of gadhf, namely, the 
‘unequivocal attribution of zind’ to an upright person, would evoke 
the penalty of eighty lashes. All other vaneties of implicit slander 
would fail to qualify for this penalty but may still be punished by a 
lesser penalty under (a'zir. Certain situations are not totally clear, 
such as if someone says to another: ‘I have not committed adultery, 
nor have my parents. Can you say the sime about yourseli?” 
Statements of this kind, often referred to as al-tar'id bi'l-gadhf 
(attempted qadhf), are not free of doubt and are likely to fall within 
the purview of the Hadith which provides ‘Drop the budid in 
instances of doubt.” 


lett dl, Ls} 


Finally, the rules of the Shari“ah pertaining to gadhf apply to men 
and women alike, despite the contrary impression one may obtain 
from the wording of the Qur’inic text. There is, however, a gender 
bias in the nature of this offence, as the ‘wlama’ have often pointed 
out, in that women tend to be the more likely victims of gadhf, For 
example, the Qur’anic text in Siirat al-Niir (XXIV:4) begins with 
‘walladhina yarmin al-mulsandt', ‘and those who accuse chaste 
women ...'. Here, the pronoun walladhina, being in the masculine 
form, refers to men. Similarly, the word al-mubsanat is in the femi- 
nine plural and therefore refers only to women. But, scholars across 
the legal schools have maintained the view that this Qur’anic text is 
still applicable to men and women alike. Thus, it makes little differ- 
ence, in so far as the application of this text is concerned, whether 
the offence is committed by a man or a woman, and whether the 
victim is male or female. Both sides may belong to the same gender, 
or may differ in any combination; none of this affects the general 
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import of the text under discussion. Indeed, it is not unusual that the 
Qur'an, as is also the case in other legal texts, uses masculine 
pronouns to include the feminine gender. The Qur’n has referred 
to the perpetrators of qadhf in the masculine plural simply because 
this is the more common variant; i is not meant to preclude women 
from the ranks of potential perpetrators.” 


Iftird’ means the attribution of lies to another person, maliciously 
accusing another person of criminal acts, or inventing something 
false about an individual. In its Qur'inic usage, itis synonymous 
with lying (kidhb),” and in the juristic mannal of ith iftira’ (also 
referred to as firyah) is treated as a sub-category of slanderous accu- 
sation, qadhf, and the rules that apply to gadhf are also applicable to 
ified’. 

The maximum penalty for iftird’ is the same as that for gadhf, 
namely, eighty lashes. All other varieties of false accusation, whether 


of adultery of other offences, which do not amount to gadkf may 
amount to criminal libel and invoke a deterrent punishment of 


ta‘zir.” Ibn Taymiyyah explains: 


Slander normally consists of accusation that cannot be retaliated to in 


Losin teed anol Londo Algemene Lass 
the Porment imposed. For, 


ippropriation of property, taal of the defendant 
Ee een secu teir ee plcseg cee se hie of God 


The judge may also exercise discretion as to whether or not to 
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gant a hearing to chims which seem unfounded of which comprise 


Person, 

claimant if the falsity of the claim is supported by ci 

evidence (al-gard’in). For example, Sook oles eereece 
Miliki school, if a poor and needy person brings claims against 
dignitaries with the sole intention of tamishing their epi and 


making them appear in court, the court may deny such claims to a 
hearing and even punish the accuser. For this eye of action is an 


jt 

‘ra’ differs from a simple lie (kidhf) in that the former is normally 
coupled with malice - that is, the intention to defame another 
person - whereas this is not always the case with regard to lying.” 


speech’ ~ in any form including written words, signs and pictures.” 
For a speech to qualify as ‘evil and hurtful’, it must violate the 


which does not fulfil this criterion would, therefore, not amount to 
libel and must be tolerated. 
Libel, lies and false accusation are abuses of the freedom of speech 


which sa bs Coens ah Gato Gee eel I status 
of the plaintiff, and the prevailing custom of the community.” 

In order to execute the punishment, whether in slander or libel, 
the plaintiff must request it, failing which the penalty cannot be 
enforced. If the victim in either gadhf or iftira’ is notorious for their 
corruption and is known to be a person of compromised integrity, 
the accuser is not liable to any punishment, Furthermore, if the 
libellous speech is injurious to the community, and threatens its 
moral and religious values, then the ‘right of God’ takes priority. The 
offender must, consequently, be and no one would be 
entitled to grant him a pardon.” In determining the nature and 
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quantum of the ‘a'zir punishment in this case, the judge, or the head 
‘of state, considers the interest (maslahah) of the community, the 
nature of the conduct, and the conditions of the offender. For 
offences pertaining to speech ta‘zir should, in principle, not exceed 


the discretion 
f tere the flee o 1 heer punshmen whet a 
consists of lashes or other punitive and disci 
nial cadabob criascal Eel hn tabjece o€ the accemrtion of the 
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proof. When someone is accused, for instance, of a criminal act such 
as theft or murder, and so on, and the accused in. is, by all 
appearances, not likely to have committed the .. the claim 
may still be investigated, and when the claimant fails to prove his 
accusation, the accused person may wish to restore his good reputa- 
tion by suing the accuser for jftind’. However, the latter may be 
punished for the offence only if he had clearly intended to harm the 
plaintiff or to damage his personal honour and reputation.” 


V. Insult 
(Sabb; Shatm) 


Any word, expression, or gesture which attacks the dignity of the 
person to whom it is addressed, and which humiliates the latter in 
the eyes of his or her compatriots may be termed ‘insult’, No legal 
authority provides an exhaustive list of words and expressions that 
may be classified as sabb, Instead, the law refers to the prevailing 
social customs which are adopted as the principal indicators by 
which to assess the abuse. While certain words and expressions are 
generally known to be insulting, there may be instances where their 
precise significance needs to be measured in the light of prevailing 
circumstances, such as the social status of the victim, and the context 
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in which the words were expressed. As Ibn Taymiyyah has 
observed, a word may amount to sabb in certain circumstances but 
not in others, and that without reference to circumstances, neither 
the language nor the law may be expected to provide definitive 


To be insulting, words must be hurtful, but they need not be 
uttered in public in order to qualify as sabb. Similarly, the intention 
behind the words uttered is not of great significance, especially when 


Insult to all persons must be proven by the normal methods; 
however, the offence does not carry a fixed penalty but may evoke 
a deterrent punishment under ta'zir. Then it is up to the court to 
determine the type and quantum of the punishment, bearing in 
mind the nature of the offence and the circumstances in which it was 
committed. Only when the insult is addressed to God and the recog- 
nised Prophets does it amount to the more serious offence of blas- 
phemy which the ‘wlama’ have unanimously treated as a separate 
offence which invokes a heavier punishment than the common 
offence of insult. As I have discussed blasphemy in a separate section, 
suffice it to say that in almost all cases of insult, regardless of whether 
they are addressed to Muslims or non-Muslims, men or women, the 
offence is punishable under sa'zir. It is interesting to note that the 
only Qur'inic verse (see following) which specifies the prohibition 
of sabb is actually concemed with insult to non-Muslims, although 
abyiouly this does not mean that insulting 2 Muslim is not a 
offence. 


Revi oe (tb) chose who cl upon ees athe than God, le, 
exceeding the limits, they abuse God in ignorance. (V1)108) 
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Commentators on the Qur'in have concluded that this verse 
forbids any insults chat are likely to invoke hostility and abuse in 
response - which shows that the religious affiliation of the person to 
whom the insult is addressed is immaterial, although the text refers 
explicitly only to disbelievers and makes no reference to believers. 
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Re ee ees ree eee 
1c followers of revealed scriptures, specifically Jews and Christians 
(it, temo Mam cen of « Man (him), 
and virtually all non-Muslims, then by a process of 

known as the ‘analogy of the superior’ (qiyds al-aula), insoking 2 
Muslim is all the more forbidden.” Similarly, the 

Clear instructions ee XVI125 and XXIX46) othe eet cat Inve 
tation to the faith must be through persuasion and sound 

and must at no time be allowed to involve insult and abuse. 

Tn similar vein, insult and slander may not be used even as a means 
of preventing wickedness. A person who attempts to prevent some- 
thing munkar is only permitted to use, if necessary, harsh words 
which are free of lies, insults and abuse. It is only permitted to use 
words such as ‘i ai, ‘foolish’ (ahmag), or ‘transgressor’ 

tends 


to 
curse or insult a person, whether Muslim or non-Muslim, who is in 
fact notorious for criminal and evil behaviour. Moreover, might it 
not be permissible to curse and abuse sinners and profligates non- 
specifically i.e. in general, for their corruption? The answer to both 
cf these queries is in the negative, precisely because insulting such 
persons may lead to reciprocal abuse. Similarly, according os 
Hadith reported by both al-Bukhari and Muslim, the Prophet 
said: ‘One of the major sins a man can commit is to insult his 
parents.” [This statement evoked a question from] the Companions 
[who] asked, ‘O Me of God! Does a man ever insult his own 
parent” The Prophet && replied ‘[Yes} when he insults another 
man’s father or mother and this is reciprocated in turn.” 
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In its typically broad and comprehensive style, the Qur'an lays down 
the principle when it enjoins the believers: ‘Do not find fault with 
‘one another (anfwakum) nor insult one another with bad names’, 


(XLIX:11) 
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“Finding fault’ and ‘bad names’ are concepts broad enough to 
embrace almost all varieties of abuse and insult. Commenting on this 
text, al-Maqdisi points out that, although certain expressions may 
pear to attribute a fault to another person, they may not fall within 
ihe (lac Viowe oF aa baie ads ia peta @ leaped sank ocr 
as ‘deaf or ‘lame’, merely with the intention to identify him with- 
Out any, wt i then th ner backing nar cling bad 
ceding portion of the same Qur’anic passage forbids 
backbiting others, but as al-Bahi points out, these are 
Geecrclna tees i aicios Cex iolicg meter cos rea oy 
times amount to insulting him, and backbiting may amount to false 
accusation and libel, and that all of these, in turn, stem from discour- 
tesy and arrogance.” Therefore, it is for the judge to determine the 
specific import of the words and conduct of the accused in the light 
of the general guidelines that are provided in the sources. 

The Qur'an forbids all forms of transgression (ta‘addi, or itida’) 
against others (11:190), and insult is clearly a form of transgression. 
Futhermore, it is stated in a Hadith that ‘insulting a Muslim is an 
iniquity (fusiig) and fighting him (gitaluhu) is disbelief (kuf)’.” 
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Clearly, this suggests that insult can lead to fighting, and that fighting 
is even uglier than insult. The word kufr in this Hadith is used 
metaphorically in order to accentuate the enormity of the conduct. 
Insulting a deceased person falls under the same prohibitive rules 
as are applied to the living. The Prophet & has strongly recom- 
mended that the dead should be remembered only for their virtues 
and not for their failings. The seriousness of this type of insult is 
emphasised by the fact that the dead are unable to defend themselves 
against attacks on their personal integrity and good name. The 
Propber dla ibs ietercaddl tie Maelo 40) “mention only the 
virtues of, your deceased ones and avoid talking about their 
misdeeds’.” 
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In yet another Hadith he directs the believers to ‘avoid reviling the 
dead as, by doing so, you hurt the feelings of their living relatives'." 
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To relate all this to the moral character of the believer, the Prophet 
& has elsewhere declared that the avoidance of insulting others is 
indicative of the strength of one’s character and faith. “The believer 
is not abusive, nor is he a slanderer, nor does he curse." 
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With reference to the Companions, it is noted that the Prophet && 
held them in affection and esteem. This is substantiated not only by 
the overall tone and tenor of Hadith literature in general, but more 
specifically, as in the following quote, where the believers are 
instructed to refrain from reviling the Companions. 


Revile not my Companions, revile Companions! By the One in 
whose hand my life sialon fou pre en (to have) the like 
of Mount Ubud in gold, he would still not match in worth any of (my 
Companions), not even by half.” 
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‘The emphasis that the Prophet & has laid on the dignified status 
of his Companions has led the ‘ulama’ to treat insult to the 
Companions (sabb al-sahabf) as a separate offence, which is next in 
order. of gravity to the capital offence of blasphemy. 
Notwithstanding this, however, according to the majority of the 
‘ulama’, the offence carries an unspecified deterrent (ta'zf1) punish- 
ment. The penalty so accorded reflects the enormity of reviling a 
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‘When a person insults another in several utterances which are 
commonly known to be abusive, the question of whether he should 
be punished for one or for several offences arises, just as it did for 
palpaliena ‘The Hanafi jurist Ibn “Abidin ruled that each insult is 
punishable separately under ta'zir, the reason being that insult is an 
litice ageltes the vate ints ad tha rgbas hts iad arene 
amenable to amalgamation (tadakhul), This 1s unlike the offences for 
which there are prescribed penalties (hudid), which consist of the 
right of God, and as such, are held to be amenable to amalgamation, 
But if deterent punishment of ta'zir is imposed on account of a 
violation of the nght of man, for example when the prescribed 
punishment of the gadhf is reduced to ta’zir because of a deficiency 
in proof, then, if the accused has committed several such offences, 
they all become liable to. amalgamation and may be penalised as 
one, 

‘When the object of insult is the religion (din) of a Muslim, the 
question arises as to whether an insult of this kind amounts to disbe- 
Hef ef), The dominant view is that it does not, as it would remain 
susceptible of the interpretation, however remote, that the object of 
insult was the personal character of the victim and not necessarily his 
religion.” 


VI. Cursing 
(Lan) 


Cursing (la'n or la‘nah) normally consists of an expression of disap- 
proval or displeasure and an invocation of malediction upon the 
object of the curse, Curses are often uttered by calling the curse and 
wrath of God upon someone, or by an invocation in the passive 
voice where the agent is not always specified, for example: may 
God's curse be upon him; may he be cursed.” An incident of curs- 
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ing inthe histoy of lam occured when one of the Prophets && 
Companions called Khubsyb, who had been ca and 
condemned to death by the disbelievers in Mecca, out just 
before he was executed, ‘O God, count theit number and slay them 
one by one, and let none of them remain alive’. 

Instances of cursing are also found in the Qur'an and the Sunnah, 
for example: ‘... those who lie about their Lord; verily, the curse of 
God is upon the unjust’ (XI:18); ‘those who annoy God and His 
Mesenget, God bas cuned So 

je has prepared for them 2 punishment’ (XXXIII:57); 
‘and [those who] spread mischief on earth, those are they on 
whom is the curse and for them is the ill abode’. (XIII:25) 
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‘The general rule that the ‘ulama’ have upheld, which is founded on 
the authority of the Qur'an, and the Sunnah, is that no one, includ- 
ing parents and relatives, whether alive or dead, may be abused by 
cursing. The evidence also sustains the conclusion that cursing is 
permissible on those who have been cursed in the Qur’in and the 
Sunnah but that ‘there is no sin in abandoning such’. While stating 
this, al-Magdisi hastens to add that according to a Hadith reported 
by Muslim, someone asked the Prophet & to call the curse of God 
upon the polytheists (mushrikiin), to which the Prophet & replied, 
‘Thave nit been sent to curs. I have been seat only as a mercy.” 


saan, ERE Lu} EUs eat pel 
Al-Maqdisi then quotes Abu'l-Husayn al-Basri (author of al- 


‘Mi‘tamad ft Usil al-Figh) as having held that cursing is forbidden 
whether the victim is a particular person or a group of people. It is 
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farther reported that when Imam Abmad tn Hanbsl was asked 
about the permissibility of cursing transgressors such as adulterers, 
thieves, midre and wine dren, he aed ence. 
Cursing particular individuals is ‘a dangerous violation’, except 
when this is specified, for example, in the Qur'an where God has 
cursed individuals such as the Pharaoh and Aba Jah.” Apart from 
cases like this, itis unlawful to curse a particular person by name, 


cursing 
fare icueieeel aro ba onde" he at fara ower 
differed as to the permissibility of cursing Yazid b. Mu‘awiyah, who 
is the chief culpnit of the carnage at Karbala in which the Prophet's 


Qayyim al-Jawziyyah, and many others have advised silence on the 
ee cudine Yea 

During the lifetime of the Prophet && there was a Muslim known 
as Nuaymin (his real name is reported as being ‘Abd Allah) who 
used to drink wine and was known for his comic nature. There are 
reports that he was punished for the wine-drinking more than once 
and, knowing of this, one of the Companions denounced 
Nu'aymin’s conduct and cursed him saying, ‘May the curse of God 
be upon him for his frequent deviations." This evoked the following 
response from the Prophet &, who obviouly ignored Nu'symin's 
failing on account of his other vireu 


Do not become an ally of Satan against your brother bredards Le 
do not cune Nu'eymia} for he loves God end His Memenge 


ore 
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According to another report the last portion of this Hadith reads, 'T 
have known only that he loves God and His Messenger.’ Thus, in 
both of its reported versions the Hadith clearly substantiates the prin- 
ciple that no one, not even an offender, may be cursed or insulted, 
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regardless of whether or not the person in question is guilty of 
misconduct.” The ‘ulama" have generally even upheld the ruling that 
offensive and sinful acts committed by wrongdoers should be 
denounced by citing the attributes of the misconduct and not by 
specific naming” 

Cursing is discouraged even when it is not addressed to a person, 
when it is uttered in vain, or when it is addressed to objects and 
natural phenomena. It is reported from Ibn “Abbas that when a man 
cursed the wind in the presence of the Prophet & he was told ‘curse 
not the wind for it is ordained {to take its course]. When a person 
inappropriately curses something, the curse returns to him."* 
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And lastly, if an insult or a cune is reciprocated on the spur of the 
moment, then it must be within the limits of moderation, This i 
aptly illustrated by the Hedith, reported by both al-Bukhiri and 
Muslim, concerning a group of Jews who came to visit the Prophet 
. When they addressed him with the distorted phrase ‘may death 
be upon you (al-sdm ‘alaykum) instead of the fami 


Ta te wits 'O ‘Kiishah, God Most High loves gentlenes', to 
which she replied, "Did you not hear what they said? And the 
Prophet & said, "Yes, but you could have just said “and upon you 
(wa “alaykum)""* 
Gentleness (al-rifg) and moderation are among the most desirable 
features of the Islamic ethos which God and His Messenger a have 
repeatedly recommended. These attributes are the real antidote to 
cursing and insult; they adorn everything to which they are applied, 
and beautify every occasion. Islam sets no bounds on gentleness and 
moderation, 
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VII. Attribution of Disbelief to a 
Muslim 
(Takfir al-Muslim) 


“The Shari‘ah forbids the attribution of disbelief. blasphemy or heresy 
toa Muslim, This is a normative principle which is applied even to 
cases where one suspects another of disbelief (kwf). Thus, if a 
believer observes a fellow Muslim uttering words or indulging in 
acts which might be suggestive of disbelief, he must give him the 
benefit of the doubt, and avoid charging him with disbelief in all 
cases which fall short of self-evident proof. Even in the latter event, 
it is strongly recommended, for reasons that I shall presently elabo- 
tie hat people sald avoid charging others with infidelity and 
lie: Apar from the emphatic tone of «lange number of prohib~ 

itive itive Hal on this subject, the issue is $0 sensitive and complex 
that only a judge or a jurisconsule (mufit) who is well-versed in theo- 
logical sciences is authorised to determine what exactly amounts to 
disbelief 

‘A Muslim may not be declared a disbeliever or an apostate when 
he says or does something which carries only the probability of 
disbelief. According to Imim Aba Hanifah, if the utterance in ques- 
tion consists ninety-nine percent of disbelief but one percent of 
belief (imdn), it would still not amount to kufr. While recording this 
view, Abi Zahrah elaborates that there may be extenuating circum- 
stances for an utterance that seems to consist of disbelief; for 
instance, the context in which it was spoken, or the point of view 
in which it originates - thus it may be susceptible of an intepretation 
that precludes kuft. All such cases should be given the benefit of the 
doubt. There were instances, for example, during the rule of the 
fourth caliph, ‘Ali b. Abi Talib, when the Kharijites went to excess 
and levelled accusations of disbelief on even the leading figures 
among the Companions. Although the Kharijites were regarded as 
transgressors, on no occasion did the Caliph declare any of them to 
be an infidel (kafir); instead he said that a person who secks the truth 
but makes an error is never the same as a person who seeks false- 
hood, and then proceeds to commit it.” 

Tn Hazm has stated the principle clearly as follows: anyone who 
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‘has uttered the testimonial of faith (kalimat al-shahadah), and declared 
i etioeed gp ap mage ey arpa oan 

Muhammad &, is a Muslim and this bond with Islam cannot be 
severed by allegations of any kind unless his or her disbelief is proven 
by indisputable evidence.** 

By the same token, once a person is known to have embraced 
Islam, he or she is presumed to retain that status indefinitely. The 
fact that a person is known to be a born Muslim, or is known to 
have embraced Islam, creates a status which, according to the legal 
maxim that certainty may not be overruled by doubt, is then 
presumed to continue indefinitely, From this point onwards, no 
amount of doubt, suspicion or allegation is allowed to interfere or 
overrule the continued validity of a person’s faith.” 

‘The ‘ulama" and the leading imims of jurisprudence agree that it 
is unlawful to attribute disbelief to anyone merely on grounds of 
differences of opinion. Similarly, no one may be declared a kafir 
specifically by name, "For this is’, as al-Bahnasiwi rightly points out, 
eigen Sern eenaost or Ie is therefore impermissible 
for a layman to declare another as infidel.” le beppore etic the 
following report is cited: During the time of the second caliph, 
“Umar b, al-Khaytab, a person known as Ibn Maz‘Gn made a state~ 
ment that wine-drinking was permissible in Islam. However, the 
Caliph did not declare him a kafir, saying that it was a matter requir- 

ing evidence and proof in order to ascertain and establish the facts 
Sites cans bees erg badigemacen wric bons on 

‘With regard to the nature of the evidence that needs to be 
produced, the general rule is that determining the faith or disbelief’ 
of a person is to be based entirely on obvious and explicit evidence 
without any reference to the hidden thoughts and feelings of people, 
which are known only to God. This is the purport of the Qur'anic 
text which instructs the believers: "Say not to those who greet you 
with peace (al-salém): "you are not a believer".’ (IV:94) 
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If just the utterance of the salim is evidence enough to establish a 
presumption in favour of a person being a believer, then it is obvi- 
ous that the Qur'an does not permit inquisitions of any kind to 
establish the Islamic status of individuals. The Qur’inic principle 
here established is further elaborated in a Hadith which states: 
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“Whoever prays our prayer, facing the giblahk that we face and eats 
wihat we have dughteed ifs Muslim. He sal have the same righ 


and obligations as we have." 
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is not true], it befalls the person who uttered.” 
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A another Hadith, Abo Dharr al- 
emesis Thoeve ‘Whoever charges borin fe samele fttrartir yet 9 


him an "enemy of God", tabibe tis sso; ara Glas 
redound upon himself.“ 
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The message in the preceding Hadiths is not confined to the 
prohibition of afr, but extends ako to transgresion or sn (fig) and 

¢ unfounded attribution of crime and sin to others. A Muslim is 
sha baile: Sa dare tes Seer This is the purport of 
another Hadith which declares in the broadest of terms: 'No man 
accuses another of transgression (fisq) or disbelief (kuf) without 
partaking of it himself if the accused is not what the accusation 
claims he is."* 


Commenting on these Hadiths, AbQ Zahrah draws the conclusion 
that no one may accuse another of blasphemy, apostasy, disbelief and 
transgression without manifest evidence, and anyone who does so 
partakes of the accusation himself. This obviously means, as Abd 
Zahrah points out, that ‘if the accuser is lying, he becomes a disbe- 
liever himself." 

Takftr is a grave sin and an offence under Islam. Hence, anyone 
who accuses another of kufr in explicit words, or charges him with 
attributions that imply kuf, i Hable to a deterrent ta'zir punishment 
which is to be determined by a competent j 

In a xatement published in the Egyptian newspaper al-Abrim, 
(8.12.1981, p.3), the Mufti of Egypt was reported to have held the 
following opinion concerning the attribution of disbelief to a 
Muslim. 

(a) It is unlawful to attribute disbelief to a Muslim for a sin he might 
have committed, even if it be a major sin; and 

(b) Declaring someone a kifir or fasiq may only be attempted by a 
Jeamed person who specialises in the religious sciences (‘ulim al- 
din).” 

In view of the complexity of the issue and the exceedingly diverse 
rulings and statements that jurists and theologians have recorded on 
the subject, Aba Zahrah has proposed the creation of a separate judi~ 
cial post, within the ranks of the regular judiciary, with specialised 
jurisdiction to adjudicate issues pertaining to apostasy, blasphemy 
and disbelief, The court so created would be entrusted with the task, 
inter alia, of determining exactly what utterances and conduct 
amount to disbelief, blasphemy, or apostasy as the case may be. The 
individual must, therefore, try to avoid passing hasty judgements in 
matters involving the attribution of disbelief to others.” 

All that a person may do when he suspects that disbelief, heresy 
or apostasy is being committed by another is to give him good 
advice in the true spirit of the Qur’anic principle of hisbah. A person 
who witnesses the incidence of heresy and disbelief would have 
fulfilled his duty if he provided the necessary evidence to establish 
the truth, and then left the matter in the hands of the authorities. Al- 
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Bahnasawi sums up Wh eae bear ean re “no one may be 
subjected to adversity the basis of a mere suspicion or 
allegation of disbelief, blasphemy or apostasy without the necessary 
proof and adjudication of competent authorities.” 


VIII. Sedition 
(Fitnah) 


1. MEANING AND DEFINITION 


Dictionaries record various meanings for finah, including temps- 
tion, trial, misguidance, enticement, fascination, commouon, 

tion, affliction, torture, and rte” This polysemy might have 
contributed to a certain ambiguity that is also observed in the juridi- 
cal meaning of the word. Fitnah and its derivatives feature promi- 
nently in the Qur'an where they occur in no less than sixty places. 
The Sahih al-Bulhart records eighty-six Hadiths in its chapter enti- 
ded Kitab al-Fitan. But fimah occurs, both in the Qur'an and Hadith, 
in a variety of contexts, and denotes meanings which converge and 

overlap. Among the uric meanings of fn, ‘one example which 
concerns us most in the context of freedom of expression, is sedi- 
tious speech which attacks the legitimacy of a lawful government. 


right 
practise their faith.” qari peslee ly I shall address both 
of these two meanings of finah in detail; however, at this point, I 
propose to outline briefly some of the other meanings of fitnah, 
‘Asa dominantly moral concept, finah occurs in the Holy Qur'in 
in the sense of temptation or enticement. Note, for example, the 
following: ‘Know that your possessions and your offspring are but a 
ener Y and that with God lies an immense reward,’ (VIII:28; 
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entice a person to indulge in sinful conduct for their sake.” 

Fitnah also occurs in the Qur'an to denote the testing of someone 
in regard to something he or she finds difficult to accept or den 
Fitnah in this sense entails exposure to hardship with a view to fot 
ing someone to accomplish or abandon an act, statement or belief. 
‘As an example, God Most High tests believers and unbelievers in 
order to reward or punish them in proportion to the fitnah they have 
undergone: We put to test (lagad fatannid) those who preceded them 
[the believers]; thus God knows the truthful and He knows those 
who lie, (XXIX:3; see also IX:49 and XLIV:17)" 


ties 
{the disbelievers] until fimah is no more, and religion is entirely for 
God." (VIII:39) 


oA gn a3 


According to a commentary attributed to Ibn ‘Abbas, and upheld by 
Tbn Kathir and the majority of the leading commentators, fitnah in 
this passage means disbelief (shirk). In this sense, the text would thus 
be held to mean: ‘fight the disbelievers until shirk and all false reli- 
gion is eliminated, and Islam is established.’ Al-Alusi, however, has 
differed from this reading as he maintains that the correct meaning 
of fitnah in this passage is aggression which aims at eliminating the 
freedom of belief.” Commenting on the same verse, Ibn Qayyim al- 
Jawaiyyah points out that fiinah occurs here in contradistinction to 
"the whole of religion’ (din kullu), a phrase which appears in the 
latter part of the sentence. It is thus implied that fitnah destroys reli- 
gion, which may explain why commentators have interpreted fitnah 
as denoting disbelief.” 

Among the various usages of fitnah in the Qur’in, the most typi- 
cal is the one which denotes such aggression, whether verbal or 
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observing their faith, using hostile means including persecu- 
tion, expulsion and the expropnation of property.” ‘Abd Allah b. 
“Umar described ‘fimah’ when he said: ‘And there were very few 


state of affairs} until Islam became predominant,” 

On a slightly different note, Rashid Ridi points out that the 
hypocrites (mundfigin) er a a rch iecpt egal pera 
during the battles of Ubud and Tabak, not to participate in the holy 
war (jihdd). In the case of Ubud, about one-third of the Mi 
forces were persuaded, by Ubayy b. Salah cocap bene crea 
incidence of this type of in modern times, Rashid Rida 
‘observes further that it is when disbelievers propagate their 
beliefs among Muslims, especially among those who are weak of 
mind and ignorant, and try to tempt them away from Islam and 
toward disbelief" In Hadith literature, the word fitnah (pl. fitan) is 

used in reference to war and general social commotion but 

is also used for the tumult that precedes the Resurrection. Thus, we 

expect to find a chapter bearing the title ‘al-fitan’ in many major 

collections of Hadith. Fitnah in this sense springs from oppression by 

misguided rulers which can lead to chaos and a confusion over 
values. 


Capricious challenges to the authonty of lawful government, and 
the calamity that afflicts the community in the form of rampant 
corruption, are among the other modes of fitnah that feature promi- 
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nently in Hadith literature. If a total sense of insecurity afflicts the 
believers, the best course they are advised to take is to dissociate 
themselves from the sources of chaos, and to isolate themselves until 
the truth emerges.” 

Freedom of expression does not permit subjugating the faithful to 
corrupt influences which violate the principles of Islam. Offensive 


against 
own freedom. Fitnah in this sense is the antithesis of freedom of reli- 
gion, and can claim no validity under any of the legitimate concepts 
and varieties of freedom.” 

Secirious ima, that is nahin ts pliccal rene, isan abuse of 
freedom of expression which threatens the legitimacy of lawful 
government, and which could lead to the collapse of normal order 
in society. The practical consequences of this seemingly uncontro- 
versial theoretical characterisation of sedition can be problematic; for 
instance, defining the scope of fitnah, and establishing a correct 
balance among conflicting values is often difficult. It was noted, for 
instance, that sedition undermines the authority of lawful govern- 
ment, but the legitimacy of a government is not always self-evident, 
Many instances can be given of self-styled leaders and regimes who 
came to power by illegal means, for example, the former, Soviet- 
installed, President Najibullah of Afghanistan,” whose government 
imprisoned and persecuted others on charges of sedition and other 
crimes against the state. Moreover, words and acts constitute fitnah 
only when they succeed, or are likely to succeed, in posing a threat 
to normal order. An isolated act or opinion which remains ineffec- 
tive and does not incite opposition to lawful government would 
therefore fail to qualify as fimah, 

Statutory restrictions on freedom of speech and expression are 
commonplace in the legislation of both Muslim and non-Muslim 
countries. The main areas of concem tend to differ from country to. 
country, although a broad division could be ascertained between 
advanced and developing countries. Sedition which threatens the 
security of the state tends to occur more frequently in developing 
nations than it does in industrialised nations with longer experience 
in democracy. On the other hand, the latter are faced with problems 
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of obscenity and vice, pethaps om a larger scale than is the case in the 


countnies. 

Seditious fitnah also applies to words and acts which incite dissen- 
sion among people with the effect that right and wrong can no 
longer be distinguished from one another. This clouds the under- 
standing. and confounds the minds of people to such an extent that 
feces ae on eee (ahi 

The Sunnah emphasises just community 
al-‘adl), and the citizen's duty of obedience to the lawfully elected 
head of state. Succession to the rue isan event that is particularly 
susceptible to seditious fitmah. When a leader is duly elected and 
confirmed through the community's pledge of allegiance (bay‘ah), 
any attempt to overthrow him or incite disobedience and strife 
sticor eis a labia ececrding vo cha erie sens ofa Haass 
the capital punishment of death.” However, entering into further 
detail on this subject at this point would lead us away from the main 
theme of the discussion at hand, namely, the bearing of fimah on 
freedom of speech. 


2. HISTORICAL EXAMPLES 


‘A total separation between the religious and political aspects of 
Jfitnah is unfeasible in the context of an Islamic polity. For in Iilam 
the state is closely associated with religion, which exceeds, in order 
of significance, all other considerations of race, language, geography 
and culture. Hence, when the religious principles of Muslim society 
are made the target of subversion and attack, the threat is automati~- 
cally rected at the very foundations of the Ikan society end 

” Abi Zabrah illustrates this by reference to the Kharjites,”" 
=H states that when the latter spread pernicious views and doctrines 
against Islam, they were not exercising legitimate freedom of expres- 
sion in pursuit of either truth or knowledge, ‘but were bent on 
destruction and abuse; their activities threatened the community 
with disintegration’. The Khirijites acted in concert and had enough 
power with which to jeopardise the security of the nascent Islamic 
state.” I shall have occasion to discuss the Khinijites in further detail, 
but here I refer to some relatively minor instances of fitnah which 
preceded that of the Khanijites. In an incident of theft in which the 
caliph ‘Umar b. al-Khaytib was adjudicating, he asked the thief, 
‘why did you comuit the offence?" The thief replied, ‘It was God's 
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will.’ The Caliph is reported to have ordered an additional number 


remark, 

conceived interpretation (sii’ al-ta’wil). According to a similar por, 
Caliph ‘Umar flogged a group of wine-drinkers, in punishment for 

their si’ al-ta’wil in the course of the investigation of their case. The 
accused Were confronted with the question as to why they drank, 
and they had replied by reciting a passage from the Qur'an which is 
‘of general import, and is couched in Hinguage that could plausibly 
be interpreted so as to validate unrestricted cating and drinking 
(V:93). The text in question refers to pious believers who may eat 
and drink as they wish, so long as they remain steadfast in right~ 


Caliph responded tersely, “If you were pious, you would have 
avoided drinking.’ Reports indicate that the Caliph punished these 


which the prominent companion, Abd Dharr al-Ghaffiri, preached 
and urged the people to avoid accumulating gold and silver. AbO 
Dharr was critical of the conduct of government officials under the 
caliph ‘Uthmin and charged them with conduct repugnant to 
accepted norms and precedents - bid'ah ~ for accumulating wealth 
and for indulging in an ostentatious show of affluence. According to 
Abd Dharr, the acquisition of wealth beyond one’s needs extin~ 
guished the light of faith in one’s heart and was clearly indefensible. 
‘Abo Dharr was initially exiled by Matawin, then Governor of 
Syria, to Medina, and later by the Caliph, from Medina to one of its 
suburbs, in order to prevent fimah.” 

‘There is no substance, in my opinion, to the claim that this case 
constituted a fitnah or even a potential fitnah. It would appear that 
the fragility of the political climate during the caliphate of “Uthman 
played a part in labelling Abo Dharr’s views as seditious, but the 
substance of his views are so eminently in conformity with the teach~ 
ings of Islam that they could hardly be refuted, Jet alone branded as 
_fitnah, For in support of his views, Aba Dharr quoted the Qur’snic 
verse, “Those who hoard gold and silver and spend it not in the way 
of God, are to be given news of a painful chastisement’. (IX:34) 
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Another fitnah, which occurred during the caliphate of ‘Ali b. Abi 
‘Talib, was that of “Abd Allah b. Saba and his followers, who elevated 
‘Ali to the rank of a deity, claiming that he partook of the essence 
of God. ALSiba't writes that Ibn Sabi ‘was intent on destroying 
Islam and spreading corruption among its followers’. This is bome 
oout by the fact that ‘All himself equated Ibn Sabi's assertions with 
apostasy (riddah) and a total renunciation of Islam.” On the other 
hand, the Caliph did not punish anyone for such views as they 
expressed on predestination and free-will (al-jabr wa'l-ikhtiyay), or 

speculations as to whether man is a free, and consequently responsi 
ble, agent in regard to his own conduct or an automaton who 
conforms to a predetermined programme and cannot be held 


Khanijtes did, that a person who committed a major sin automati~ 
cally renounced Islam and became a kafir.” The Caliph considered 
these to be matters which fell within the purview of the Qur’anic 
principle that argumentation should be conducted with courtesy and 
tolerance (XVI:125). The authors and propagators of such opinions 
were to be given sincere advice (najthah) and be persuaded to 
change their views through correct guidance. 

‘A historically renowned instance of fitnah, also referred to as an 
inquisiton (miknah), occurred under the ‘Abbisid Caliph al-Ma'man 
(. 833 A.D) over the nature of divine revelation: whether the 
Qur'an is the created or uncreated speech of God, Al-Ma'mon 
adopted the controversial view of the Mu'tazilah on this issue: that 
the Qur'an is the created speech of God, that God does not speak 
like men, that the attribution of speech to Him is a form of anthro- 
pomorphism, and that He created the Qur'an as He does His other 
ereatures, Many ‘ulama’, on the other band, embraced the view that 
the Qur'dn is the uncreated speech of God which is essentially eter- 
nal, but which was communicated to the Prophet Muhammad & at 
a certain point in time. The ‘Abbasid caliph held an inquisition on 
the issue and went so far as to imprison and persecute members of 
the ‘wlama’ who opposed the officially adopted doctrine. Al- 
Ma'min also directed, among other things, that only people who 
were both trustworthy and believed in this doctrine of the created- 


Legal Restraints 197 


ness of the Qur’in were to be admitted as witnestes.” This is, 


Sag poe Mi meccsnere oa otedee asane So 
‘the not achieve that c autonomy en} 
by their colleagues in Islam’.” ah 
The turmoil which followed the assassination of Caliph ‘Uthmin, 
the dispute between Caliph ‘All and Mu‘awiyah, and the ensuing 
emergence of the Khirijites, is by far the most widely debated 
instance of finah in the history of Islam. The Kharijites (literally 
‘oceder) were so called because they separstedthemacies from the 
community as a result of the attempted arbitration between “Ali and 
Mu‘iwiyah.” Having been followers of ‘Ali, they became his (and 
also Mu'awiyah’s) opponents. They maintained the view that arbi- 
tration should never have been proposed and that arbitration in the 
face of aggression (in this case Mu‘awiyah's agression) was against the 
dictates of the Qur'an. Some of the Kharijites also held the view that 
the presence of an imim was not necessary and did not constitute a 
religious obligation. They felt that the community could 
its own affairs through mutual advice and consultation, but that an 
imam might be elected if this was deemed necessary by the commu- 


A-aAcSis a oka pecctgat inc Of ic Be of Qua anal Oe 
“x ese fences tener ‘who was competent could be 
elected as imim.™ 
‘The Khirijites challenged enged the legitimacy of the caliphate of “Alt 
because he acceded to arbitration. The nature of the proceedings in 
which arbitration was conducted, and their outcome, have been 
variously reported and interpreted; nevertheless, the Kharijites 
denounced the arbitration, and maintained that fighting should have 
continued until the matter was determined on the grounds of true 
principles. In support of this they quoted the Qur'an, in particular, 
the passage which authorises fighting rebels and outlaws who devi- 
ate from the path of God (XLIX:9). The Khinijites also quoted 
another Qur’anic passage: ‘The [prerogative of] command belongs 
to none but God’ (V1:57). 
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However, the Caliph considered this last assertion as ‘a word of truth 
which was given a false meaning’: he concluded that although 
judgement belongs to God Most High, to interpret these passages so 
Sige aOR? SE eH Pap EEE BOER 
nity affairs was a total fallacy.” Reports also indicate that about eight 
thousand Kharijites came out to protest ‘All's decision over the arbi- 
tration, But ‘Ali did not resort to the use of force, but instead sent 
the renowned Companion, Ibn ‘Abbas, to discuss their differences 
amicably. About four thousand of the Khirijites were persuaded to 
return. Then the Caliph asked the rest to return too, but they 
refused, He then sent them this message: "You may stay as you wish 
and we shall not wage war on you so long as you avoid bloodshed, 
highway robbery, and acts of injustice and corruption. But if you 
commit any of these, we shall fight you." 

Discussing this issue, Abo Zahrah voices the view, like many 
others, that: “Ali, may God be pleased with him, was confronted 
with rebellion and aggression, but he did not fight the Khiryites 
until they embarked on violence by killing [one of his governoss,] 
Khabbab b. al-Art’. Accordingly, Aba Zahrah has concluded that it 
is not lawful for the imim to fight rebels (ah! al-baghy) solely on 
grounds of differences of opinion, unless they break the peace and 
embark on violence." According to yet another report, while 
Caliph ‘Ali was delivering a Friday sermon, one of the Khirqites 
interrupted and criticised him. The Caliph responded to his criti- 
cism, and then said, ‘We shall not prohibit you from entering our 
mosques to mention God's Name and we shall not deny your share 
in the spoils of war (fay’) :0 Jong as you join hands with us and fight 
‘on our side, nor shall we fight you until you attack us.” Then he 
resumed the Friday sermon. 

Furthermore, we read in a report from Kathir b. Tamir al- 
Hadrami who said: ‘I entered the mosque of Kafa ... where I met 
five men cursing the caliph “Ali. One of them, dressed in a burnus, 
said, “I have made a convenant with God that I shall kill him’. I 
then took this man to “Ali and reported to him what I had heard. 
“Bring him nearer”, said “Ali and added, “Woe to you. Who are 


Legal Restraints 199 


you?” “I am Sawwar al-Manqiiri", replied the man. “Let him go", 
said the Caliph, to which al-Hadrami responded, “Should 1 let him 

go even though he has made a convenant with God to kill you?” 
Shall T kil him even though he has not killed me?” replied “AR. 
“He has cursed you", said I. “You should then curse him or leave 
him,” said “Ali.” 

The Khirijites declared many of the leading ions, includ- 

ing ‘Uthman, ‘Alt, Talbeh and Zubayr, to be infidels, 

eller peeled oh s 
jom their ranks." The majority of junsts declared the Khirijites a 
‘rebel faction (bughghaf) and applied to them the same rules that they 
applied to rebels, which meant that they were to be fought. This 1s 
the view of Aba Hanifah, al-Shafi'l, Ibn Hanbal, and most of the 
jurists (fugaha’) and traditionists (ah! al-Hadith). However, Imim 
Malik has held that they should be asked to repent, and if they refuse 
to do so, they should be killed, not for disbelief (laf) but for caus 
ing corruption in the land (fasad fil-ard). A group of the ail al- Hadith 
have held, on the other hand, that rebels, like the Khanijites, are to 
be treated in the same way as apostates (murtaddain)."” 

According to Imim Abd Hanifah’s disciple, al-Shaybinl, those 
who depart from truth and justice or from the generally accepted 
Sunnah, and follow a heterodox creed, are to be regarded as rebels 
and dissenters. If they do not renounce the authority of the imim, 
they are not to be denied residence in the territory of Islam; but if 
they renounce the authority of the imim and take up arms against 
the community, they are liable to jihad and may be killed. In support 
of this ruling, al-Shaybini refers to those of the Kharijites who took 
up arms against Caliph “Ali and were consequently fought and 
defeated in the battle of Nahrawin."* 

‘Abd al-Qadir ‘Awdah defines rebels (al-byghghaé) as political 
criminals, with followers as well as power at their disposal,"” who 
OSES ae caenerkid Bad plea amcaapiaciesant eh pe 
taining a viewpoint based on an allowable interpretation (ta'wil 
sigh). ie cetagseta stoma fe Goktort crlaoaly the rebels must 
therefore have a viewpoint which opposes the accepted beliefs of the 
community at large. Their action is attributed to rebellion only 
when it is accompanied by force which challenges the authority of 
the imam, Thus, it appears that fianah and baghy (rebellion) resemble 
one another and can have a common origin, the only distinction 
between them being the access to power, and the threat of using it 
ina challenge against the authority of the imam, which would trans- 
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form fitnah into It is on grounds of such circumstances that al- 
rw ber a te Sowing poe, drawn a parallel between sedi- 


‘opposes the view of the community (ra'y al- 
come ors amas lech Cipy pela: 


“Abd al-Qadir ‘Awdah concurs substantially with this, especially 
where he outlines the rights and duties of persons who may have 
views opposing those of the community and the lawful government. 
The opposition is within its right to propagate its views through 
peaceful means and enjoys the liberty, within the limits of the 
Shariah, to say what it wishes, just as the law-abiding community 
has the right to refute such views and expose the evil and corruption 
in them. If anyone, from either side, violates the injunctions of the 
Shetek perining, for ecample to blasphemy or slander, in speech 
or in other methods of propagation, the perpetrator is liable to 
punishment under the normal rules of law, and the offence is treated 
as an ordinary offence. The opposition is also entitled to hold assem- 
blies, and, provided that they do not renounce obedience to the 
imam nor obstruct nor violate the rights of others, no one has the 
authority to ban their assemblies. This conforms to the precedent of 
‘Ali b. Abi Talib and the treatment he accorded to the Khirijites. 
The Kharijites isolated themselves from the rest of the community 
in Nahrawan, but they still obeyed the regional governor appointed 
by the Caliph, ‘The Caliph fought the Kharjies only when they 
killed his governor, Khabbab b. al-Art. Following this incident, the 
Caliph asked the Khirijites to surrender the murderer to justice. But 
they refused to comply and replied that it was a communal act, 
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committed by all of them in concert. Thus, they refused to obey the 
Caliph and openly challenged his authority at which point the 
Caliph declared war against them.'” 

For the Imams Malik, al-Shifi‘i and Ibn Hanbal, it is a prerequi- 
site that the rebels initiate agression against the law-abiding commu- 
nity first, and only then is the latter entitled to wage war on them, 
in which case their lives are no longer protected under the law. Oely 
Imam Abd Hanifah has validated waging war on the rebels before 
they embark on actual violence, that is, when they bring together 
their supporters in such a way as presents a threat to normal order in 
the community.” 


3. TYPES OF FITNAH 
Fitnah is divided into two main types, namely fimah pertaining to 


son with the latter. Fiat al-shahawat is concemed mainly with 
‘obscenity and corruption both in word and deed, and would appear 
to be no less significant and, if anything, more intractable in our own 
times. But the ‘ulama’ have not paid the same degree of attention to 
this second type of fitnah as they have to the first. This may partly be 
due vo the heavy penal for ili sex in the Shar'oh which ensures 
that open indulgence in illegitimate sexuality has been checked. 

‘The two types of fitnah may occur separately or together in one 
or many individuals. In Ibn Qayyim’s assessment, the fitnah which 
consist of doubts stems from the weakness of knowledge and vision, 
and its enormity is intensified when it is attended by ill-intent and 
the pursuit of passion (hawi).""' The doubt in question confuses truth 
with falsehood, and the lawful (halal) with the forbidden (harm) in 
such a way that neither side is supported by proof. The shubhah, or 
doubt may also arise when there are conflicting indications which 
remain unresolved and result in confusion. Ibn Qayyim goes on to 
quote two Hadiths in which the Prophet & has instructed the 
believers to “abandon doubt in favour of that which is not doubtful’; 
and ‘whoever abandons the shubuhat (pl, of shubhah) purifies his faith 
and his honour’."”” 
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Ibn lays emphasis on ill-intent (fasdd al-qasd) which, in 

parelcLietr cgeabee leads to the greatest of evils. The result 
is disbelief and hypocrisy (keufr wa nifag), the kind of fitnah that befell 
the hypocrites ( )) and inventors of heresy (ahi al-bid' al). ‘All 
of these indulged in. Beal eiea pend Ree ees 
the truth in their eyes Any moll sparen neo beep and 
misguidance (dalal),’ The. in question may consist of a miscon- 
ception (fahm fasid), false narration (nagl kadhib), prejudice or the 
pursuit of passion, accompanied by a blindness to the truth and a 
corrupt intention.’ 

It is exceedingly difficult to demarcate the often overlapping 
concepts of fitnah of the mind, or fitnat al-shubuhat, from outright 
heresy and disbelief (kuf). The subject-matter of fimah can, of 
course, be something which may not have a direct bearing on faith 
or adherence to a creed, in which case no difficulty would be 
expected to arise in distinguishing the finah from kuft."* I will return 
to this subject later. At this point, I refer simply to an example given 
by Ibn Qayyim of the fitnah of doubt. It relates to distorting the 
meaning of the Qur'an by reading into its words the kind of inter- 
pretation which is in total contradiction with the rest of its teach- 
ings. The phrase in question appears in more than one place in the 
Qur'an side by side with a reference to the lawfully wedded wife 
with whom sexual intercourse is legitimate. Thus, while validating 
conjugal relations between spouses the text then continues ‘and 
those whom your right hands possess’, ‘aw md malakat aymanukum' 
(QXXIIL6; LXX:30). This last phrase is taken by some to mean, as 
Tbn Qayyim points out, that sodomy is lawful with one’s male slave. 
However, he then hastens to write that ‘anyone who embraces this 
view is an infidel (Jéfir) by virtue of the unanimous agreement of the 
entire ummah (bi ittifq al-ummah)."""* 

This is a striking and, perhaps, also a typical example of what fitnat 
al-shubuhat is supposed to mean. Given the severe condemnation of 
sodomy inthe Quran inthe ory ofthe Prophet Lot 2 = God sent 
his angels to destroy Sodom and Gomorah totally for their perverse 
homosexual practices - there is clearly a corrupt intention behind 
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interpretations like the one cited above, since they stand in stark 
contrast to the moral teachings, and indeed to both the letter and the 


utterance or an act without an intellectual overtone. Seditious fiinah 
can nevertheless be distinguished from both bid'ah and kufr on 
grounds of their respective political and religious contents. Whereas 
seditious fimah is predominantly a political concept, bid‘ah and kufr 
tend to have specifically religious overtones. Opposition to the 
government, and pursuit of political power, often constitute the key 
ingredients of sedition, whereas these may or may not be relevant to 
heresy and disbelief. Having said this, however, circumstantial 
factors tend to play a crucial role in transforming bid ah and kufr into 
ifinah and the latter into rebellion (baghy). 

The second type of fimah to be discussed here is speech or forms 
of expression which promote obscenity, sensuality, and lust, which 
are obviously implied in the phrase fitnat al-shahawit. This type of 
‘sedition’ consists of sinful deeds (fisq al-a'mal), for instance, when 
people indulge in prurience which perverts their thinking and 
behaviour, especially if they are weak or ignorant. Fitnah of this type 
often originates in lust and corrupts the mind, faith and character of 
both perpetrator and victim. The result is either an active adherence 
to falsehood, or indulgence in corrupt activity, or both.'” 

Obscenity is value-laden and broad in its meanings, which is why 
it does not lend itself to a clear definition. Part of the difficulty 
concerning this type of fitnah lies in the changeable character of 
public opinion conerning what it regards as acceptable and decent, 
as opposed to what it considers lascivious and obscene, 
Notwithstanding the difficulty over the definition and understand- 
ing of fitnat al-shahawat, a reasonable case can be made for imposing 
limits on freedom of expression in the interests of public decency, 
and to protect vulnerable members of society against provocative 
expressions that appeal to their baser passions. 
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According to Ibn Qayyim, the root and origin of al fitnah is trace- 
able to the attitude which gives priority to personal opinion (ra’y) 
over the legal (shar), and to caprice (haw), over reason (‘agl). It thus 
appears that sedition may originate in any, or all, of the allied 


mncepts of caprice icious innovation (bid'ah), distorted 
feeestenciecl Gar alerted nl tonsil dots: Gliaieajs Tes 
become fh when they are exreed or propagated in way tht 


challenge the legitimacy of lawil government, or if they disrupt 
peace and order, ‘or pervert and corrupt the minds of ignorant and 
jerable individuals." 


Tinent pote eae Unwed as Tbn Qayyim observes, 
by certitude (al-yagin), and finah pertaining to lust is prevented 
through patience (al-sabr).'"” The Qur'an provides the necessary 
guidance when it exhorts the believers to uphold the truth, which 
protects them against doubt, and to exercise patience, which is theit 
le defence against corruption (CI:3). Ibn Taymiyyah has 
juoted al-Shifi'l in support of his own view concerning this silrah, 

ie “If everybody were to meditate on Sirat al-‘Agr (CI:3), they 
would find it sufficient." He goes on to say that God Most High has 
informed us in this sirah, that all men are at a loss except for those 
who stand for truth, [act righteously] and exhort each other to it and 
to patience. Ibn Taymiyyah then adds that patience here includes 
patience in bearing hurt and in regard to things that are said, 
patience in adversity and patience against temptation. But then, he 
adds that patience of this calibre is unfeasible unless there is some~ 
from which a person can gain reassurance and comfort, and 


guidance to those who engaged in minor instances of fitnah. 
However, this climate of constructive tolerance and restraint was 
short-lived, and radical changes soon took place after the emergence 
and proliferation of sectarian movements and their indulgence in 
speculative discourse, when confusing and polemical ideas became 


commonplace. There were also conspiracies against the state by 
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individuals and groups, which prompted the jurists to authorise 
heavier penalties for subversive conduct and sedition. Imanr Malik, 
and many of the Hanbalites, went so far as to validate the death 
penalty for propagators of heresy (zanddigah) and for the instigators 
of fitnah. The jurists apparently resolved on this for fear of mischief 
spreading in the land, and not out of a desire for retribution. Ibn 
‘Taymiyyah maintained the same attitude, adding that it is not always 
necessary to wait until the fiah actually occurs, but that preventive 
action can be taken. Ibn Taymiyyah also maintained that when the 
offender possesses force, ie. the means by which to act on his 
dissenting opinions, as in the case of the Khirijites and the zanddigah, 
then punishment is justified and need not be delayed until after the 
incidence of the fimah.™ 

Imim Abd Hanifah has, on the other hand, ruled out the death 
penalty for instigators of heresy and sedition. They are, instead, he 
maintains, to be given a deterrent punishment of ta'zir which does 
not amount to death, and yet is severe enough to deter evil. The 
death penalty, piel die pelt TELE IEE 
arms, in which case treasonous rebels (bughghat 
mubaribiin), expo od 

While referring to Caliph “Ali's attitude toward the Khanijites, the 
Hanaft jurist, al-Sarakhst, observes that the imim may neither kill 
nor imprison those who differ from the majority and challenge their 
leadership. According to him, only when the dissenters muster their 
forces and embark on violence against the just community (ahi al- 
‘adl), does it become lawful to resort to the use of force. From his 


bO Zahrah has reached the following conclusion: “We are inclined 
toward the opinion of Aba Hanifah and his disciples. For death is 
the ultimate punishment and it must be avoided for as long as there 
is an alternative course of action that can be taken.""” 

‘While affirming that both procreation and enjoyment are the 
legitimate pendrin and marriage, al-Ghazili hastens to add 
that sex is also one of the greatest incentives to fitnah, and that to 
resist the powerfull urge of this instinct requires strong faith and 
determination. In the following two verses of the Qur'in, the 
believers are advised to invoke God's help against ‘the evil of dark- 
ness when it prevails’ and against a ‘burden which we do not have 
the capacity to bear’. (CXII3 and 11:286) 
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In both of thes, itis said that the reference isin fact to sexual urges 
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In another Hadith, it says that the first (inadvertent) glance at a 
woman is forgiven but not the second deliberate one. 
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‘Commenting on this second Hadith, al-Sarakhsi observes that the 


wah). This would obviously preclude looking at a woman for a 
ley te purpose or on the grounds of necessity, 
‘The Sunnah also warns against illicit proximity, intimacy or 


privacy (al-khalwah) with members of the opposite sex. For the fitnah 
of lust does not fail to arise in such situations. A sense of self-disci- 
pline and restraint is to be cultivated in all encounters between men 
and women. ‘The adultery (zind’) of the eyes', writes al-Ghazili ‘is 
the greatest of the minor sins as it leads to zind’ itself, and one who 


sexual urges, he is advised to seck marriage, and if he cannot afford 
that, he is advised to fast in order to break the tide of lust, There are, 
thus, three things, as al-Ghazili points out, that an unmarried person 


On the positive side, a person who has the means to obtain illicit 
sexual gratification and still avoids it is counted, according to one 


Hadith as a martyr.” However, such praise for the abstinent should 
not be taken to imply that a temperate attitude is anything but 
normative in the circumstances. The Prophet & is thus also 
reported to have said that ‘obscenity and indulgence in it (al-fahsh 
we'l-tafahhush) have nothing to do with Islam. The best among 
Muslims are those who are best in character.’ This is reaffirmed in 
another Hadith which exhorts Muslims to ‘avoid obscenity (al-fahsh) 
as God Most High loves not indecency and corruption’. 


Uy ee Gd LW G ES AA Sail §1- 
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Al-Ghazali comments that fahsh in the above Hadiths is envisaged 
as obscene and indecent speech or conduct, mostly relating to sexual 
perversity, engaged in by those who are morally corrupt (ahl al- 
fasad). The morally corrupt, thus, speak of sex in explicitly repug- 
nant and abusive language, which is either reprehensible (maknih) or 
forbidden (mahziir), depending to some extent on the linguistic 
usage of the people and the prevailing local custom.” 

‘As for fashbib, that is, extolling the physical and moral beauty of 
women, this is, in principle, not forbidden, neither in poetry nor 
prose, especially when it is not related to a particular person, 
However, tashbib may comprise some transgression (ma siyah) if it is 
attributed to a particular person other than one’s own spouse." And 
as far as singing, dancing, playing of musical instruments, or being an 
audience for such, is concerned, despite an opinion to the contrary 
which al-Ghazili acknowledges, the latter nevertheless maintains 
that they are permissible - for men or women ~ provided that they 
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ili se be iaceen teeny ones fps foe 
mabieggcks as art forms for general pleasure and enter- 
i ng Lashe ., but not if they are used as a means and 
temptation to sexual corruption. 

In all of this, it is well to bear in mind that the Shariah validates 
‘blocking the means' (sadd al-dhard'‘) to criminal and evil conduct, 
which is why it forbids drinking even a small amount of wine since 
this could lead co imbibing larger quantities - which is physically, 
socially, and morally dangerous. Similarly, khalwah is forbidden as it 
could lead to zind’, The rule here is that the means and incentives 
to what is forbidden (hardm) become themselves hariim.”* 

‘As for the punishment of those who become the agents of 


the particular circumstances of each case." The principle of siydsah 
also authorises the ruler and the judge to take all necessary measures 
to prevent corruption, Ibn Qayyim has quoted Imam Malik, in 
support of his own view, that the government and those in charge 
‘of community affairs (uli'-amr) should take action to restrict the free 
intermingling of men with women in the market-place, recreation 
areas or other places which are frequented by men. Women, he 
adds, should be discouraged from sitting for longer than necessary in 
the shops of craftsmen and manufacturers. But these restrictions may 
be relaxed, it is added, in respect of elderly women." 

While discussing the application of siydsah and ta°zir to immoral- 
ity and fiah, the Hanafi jurist, Ibn ‘Abidin, refers to the precedent 
of the caliph “Umar b. al-Khattab which validates banishment 


one who is known for vice, is no longer given the immunity that 
the Shariah generally grants to private homes. Therefore, it is 
permitted to raid such a place and destroy any alcohol found as well 
as the vessels in which it is made or stored, any gambling apparatus 
etc, if this would deter evil and protect the community against harm, 
But this may be done only by the authorities, not by the general 
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should be able to return to it. The Imam further added that prior 
i is should be wamed two 


never sentence a Muslim to exile again.’ It is, therefore, suggested 
that imprisonment is preferable to banishment, since the purpose of 
punishment in such cases is to prevent corruption, whereas banish- 
ment precisely leaves open the possibility of this recurring. 
Furthermore, when the suspect is sentenced to exile, he is no longer 
exposed to the same social pressure that he would encounter were 
he to live in his own community. This may explain why Ibn ‘Abidin 
has observed that ‘banishment tends to open the doot to corrup- 
tion’ | 

Turning to pomographic and indecent literature, and books 
which distort the truth or propagate pernicious views and doctrines 
~ these may be destroyed. For ‘the harm that emanates from these is 
greater than wine vessels or musical instruments, and there is no 
liability for financial loss.’ There is basically no objection to the 
publication of books which oppose a prevailing view or doctrine, 
‘or which challenge and refute certain positions. However, they may 
be judged and evaluated on merit and a decision as to whether they 
should be destroyed may be taken on that basis.” There is some 
disagreement as to whether this ruling is also applicable to non- 
Muslims, and, according to a minority opinion, no distinction is to 
be made on grounds of the religious affiliation of the individual 
concemed. The majority of jurists, however, have held that non- 
‘Muslims are entitled to compensation unless the imim rules other- 


wise. 

Broadly speaking, finah in all of its varieties falls under the 
purview of hisbah, that is, commanding good and forbidding evil, 
which is both a right and duty accorded by the Qur'an to every indi- 
vidual. Unlike the prescribed punishments (budiid), retaliation 
(qisds), and most of the ta'zir offences, which require adjudication 
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prior to enforcement, hisbah is not dependant on the prior decisior 
of government authorities. Thus, when a person witnessess any vic 
committed, he or she is entitled to intervene and change it tc 
the extent of his or her ability, as the circumstances permit. The 
question of compensation for loss may then arise and be considered 
IC bis is ssermped win i speed Ki, no 
ern ge hepapinpmne poems yer 
an The imam has authonity to entrust the task of hisbah to ; 
special goverment body, such asthe marker inspector (mubia), 0 
the police, by statutory legislation and the ordinance of the wla'l-amr 
as indeed has been done in most Muslim countries. The imam may 
do this if he deems it to be of benefit to the community, and if it i: 
in harmony with the objectives of siyasah shar'iyyah. But the govern: 
ment does not have the authority to overrule altogether the citizen’ 
right to involvement in the promotion of good and the preventior 
of evil, which is based, as stated above, on the Qui’in. 
_ Likewise, the principle in regard to the application of the discre 
tionary punishment of ta‘zir is not unrestricted: the judge and the 
iin ay cles ketaly recta eau oles ceatiee 
offence or ma'siyah. The Muslim judge has, therefore, no open: 
ended authority to penalise acts which the Shariah has neither 
proscribed nor discouraged.” In the light of the overriding concerr 
for government under the rule of law, I have ascertained elsewhere 
some of the limitations on the powers of the gadt in regard 
ta‘zir."® One of the basic purposes of flexibility in the application o 
ta'zir is to facilitate the protection of the moral standards of the 
Muslim community. In response to the question of whether th 
judge may impose a penalty under sa‘zir without there being ar 
‘actual violation through ma'siyah, Ibn “Abidin has observed that the 
basic approach in the application of ta'zir is to confine it to its prope! 
grounds (hasr asbab al-ta'zin), Nevertheless, the ‘ulamd’ have validatec 
ta'zir for illicit privacy (khalwah), because it might lead to zind’ 
consequently, the punishment of khalwah is permissible in order tc 
pre-empt zind'. Many jurists across the legal schools, and in partic- 
ular of the Maliki school, have validated the detention of individu- 
als who are suspected of having committed an offence, prior to adju- 
dication and proof, as a form of ta‘zir."” This is also the case with 
regard to persons who are suspected of immorality, if they are foun 
in suspicious circumstances. Lastly, the judge and the imim hav 
authority to combine fa'zir with the prescnbed punishment wher 
the circumstances call for it. For instance, a poet by the name o 
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4, CONCLUSION 


Ever since the rise of the nation-state in Muslim societies, legislation 
hhas abounded on how to protect the state against the threat of sedi- 
tion, conspiracy and rebellion, But the nation-states in Muslim soci~ 
eties were generally unable to make a proportionate effort to balance 
their overriding concern for security with measures that would safe- 
guard the basic rights of their citizens. Both of these are essential to 
the viability and success of national governments and neither should 


catia legitimacy and recog- 

nition of the lawful authority of the nation-state lies at the root of 
what has become one of the most dangerous forms of finah this 
century, namely the military coup d’éat. There can be litle support, 
Jet alone genuine loyalty, for a government that has acceded to 
aes tiecagi cveccisaa dha er planks and who then holds on to 

it through oppressive methods. For a legitimate government must 
manifest Sipe representation, and have a clear commitment to the 

rights and liberties of its citizens. 

‘One of the many ways in which the government in Muslim soci~ 
eties could enhance popular support for, and loyalty to the state, 
would be through forging a closer identity with their own heritage, 
the Shariah of Islam. The Shariah provides guidelines which 
preserve human dignity and safeguard individual rights; they protect 
the individual and inspire latitude, and can be utilised to enhance the 
Islamic content of statutory law pertaining to fitnah, and other 
related themes such as hisbah, and shird, To a large extent, all the 
following modes of fitnah can be regulated under the umbrella of 
siysah shaFiyyah: sedition and incitement to mutiny; violation of the 
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government 
ire ot ser wd ba the Siar a et eee 
family unit, youth and vulnerable individuals against corrupt 
influences. The seditious fitnah of our time is closely related to the 
consultative capacity of the government, the degree to which it can 
involve citizens in decision-making processes, and the extent to 
‘hice cu cle ieapltahcr av’ eal adres ka agar 
oppressive fimah of our time, and the violation of the religious free- 


compromise their 
pursuit of materialism. To be sure, no society has ever been totally 
fice of fimah, but when fitnah overtakes the leaders of the commu- 


itself to combat fimah fades into insignificance in a world where 
people have lost sight of their values - that is when despair sets in 
and the ship of society is truly adrift. 


IX. Blasphemy 
(Sabb Allah wa Sabb al-Rasiil) 


1, INTRODUCTORY REMARKS 


I begin my presentation here with a general statement that classical 
Islamic law penalises both blasphemy and apostasy with death ~ the 
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Se ah a rarest rege aes 
consis~ 


‘The first issue that arises concerning blasphemy is over the 
definition and scope of this offence. has always remained 
a somewhat open and difficult concept to bled Ii 


Part of the difficulty over the absence of a specific definition for 
blasphemy in the works of figh is due to the fact that blasphemy in 
works has 


with the view that one who blasphemes the essentials of the faith 
cannot fail, at the same time, to renounce it. This is, of course, true, 
but a separate definition for blasphemy is still wanting, especially 
with reference to non-Muslims who can only commit the one but 
not the other. In the initial section of this chapter, I have explained 
the nature of the issue of the definition and scope of blasphemy and 
its differences from or overlap with apostasy (niddah), disbelief (kuft), 
and heresy (zandagah). The discussion then proceeds to expound the 
works of the ‘wlama’ of the major schools on what may, of may not, 
amount to blasphemy; whether blasphemy consists primarily of a 
violation of the right of God or of the right of man, and the conse- 
quences, if any, of drawing such distinctions. The chapter continues 
to set forth the scholastic rulings of the madhahib concerning the 
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admissibility, or otherwise, of repentance for blasphemy, and the 
issue of blasphemy by a non-Muslim.The reader may thus expect 
the two major themes of this chapter to be an exposition of the rule: 
and doctrines of the leading schools on the subject of blasphemy, 
and an attempt at a contemporary re-evaluation of issues that may 
warrant analysis. This is to a large extent a corollary of my attempt 
at separating blasphemy from its allied concepts of apostasy, heresy 
bee hy reser the end of this vol T have 

In Appendix IV, which appears at the is volume, 
presented a brief account of the law of blasphemy in Malaysia, 
Indonesia, Pakistan and Egypt. A section has also been devoted ir 
Appendix V, to Salman Rushdie’s novel, The Satanic Verses, where 
I have reviewed some of the opinions and responses proffered by 
contemporary jurists and commentators. 

This enquiry does not aim to be a comprehensive treatment of 
blasphemy, as many of the juristic details concerning the punishment 
of this offence etc. fall properly within the scope of criminal law. 
Therefore, I have presented a brief discussion of such details, 
concerning myself primarily with the main subject as outlined 
above. 


2. DEFINITION AND SCOPE 


The linguistic origin of the word ‘blasphemy’ is traceable to the 
Greek “blapto’ (to harm) and ‘pheme’ (speech), simply meaning to 
defame or insult. According to the Encyclopedia of Religion and Ethics 
(Il, 672), blasphemy in Islam is a very broad concept which 
comprises ‘all utterances expressive of contempt for God, for His 
Names, attributes, laws, commands and prohibitions .... such is the 
case for instance if' Muslim declares that it is impossible for Allah 
to sce and hear everything, or that Allah cannot endure to all eter- 
nity, or that He is not one (wdhid) ... All scoffing at Muhammad or 
any other prophets of Allah is also to be regarded in Islam as blas- 
hem.” 


ry: 

Ie is noted that blasphemy in this passage is so broadly defined as 
to be capable of application to a wide variety of concepts, No clear 
distinction has been made between blasphemy and its allied 
such as apostasy (riddah), heresy (zandagah), and denial of Islam (leuf) 
Itis interesting to note, perhaps, that Judaism attempts to confine the 
scope of blasphemy so that it does not include a simple renunciation 
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of the faith. Similarly, blasphemy as an offence in contemporary 
western law does not include the simple renunciation of faith. In 


have attempted to distinguish blasphemy from apostasy, but the 
majority of jurists, as stated earlier, subsume blasphemy under apos- 
tasy. AE ope ging inser creer lage renee! apos~ 
tasy, and infidelity as substantially coterminus and interchangeable. 
It is, perhaps, true to say that during the lifetime of the Prophet 2 


moce fiting charge tobe lat against the renegades and enemies of 


1, Tha pctchpl offence of Bnei i en, wich I dal address 
the following pages is the reviling of God and the Prophet 
Muhammad 4%, and a contemptuous rejection of their injunctions. 
‘The ‘wlama’ of the various schools have expounded on the words, 
acts and expressions which amount to a renunciation of the faith. 
‘These include insults to God Most High and to the Prophet &, 
irreverent and contemptuous statements that outrage the religious 
sensibilities of believers, acts such as throwing the Holy Qur'an on 
a heap of rubbish, giving the lie to the fundamentals of law and reli- 
gion, and so on. These have all been identified as words and acts that 
at one and the same time amount to apostasy, disbelief, heresy, and 
blasphemy.'* 

‘Al-Samara’t has quoted twelve definitions of apostasy (riddah), all 
of which identify riddah as the renunciation or abandonment of 
Islam by one who professes the Islamic faith. They differ only in 
regard to certain additional elements, for while some of these 
definitions specify that renunciation can take place either by word 
‘or deed, others add that it can occur not only by means of deliber- 
ate speech but also in jest. Most of these definitions are, however, 
silent on the point of whether apostasy also subsumes blasphemy. 
But the one definition that al-Samara’l has singled out as being most 
comprehensive is that given by the Shafi't jurist, al-Qalyabi, since it 
comprises, as al-Samari' points out, all the varieties of riddah ~ both 
verbal and physical - and all conduct that denotes a rejection of the 
[Islamic] religious doctrine. This definition includes expressions 
which are contemptuous and hostile, as well as those which consist 
of a simple renunciation of the faith. Al-Qalyabi's definition is as 
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ity, or just disbelief." 
fe is thus clear that neither al-Qalyibi nor al-Samari’l have 


Moreover, the Becher pad rear rector ere 
disbelief is indicative of weakness on yet other grounds. For 
instance, it would be difficult to implement the principle of the 
Quranic proclamation ‘there is no compulsion in religion’ (11:256), 
if blasphemy and apostasy were treated as a unified concept. 


ell GIZA 


Ihave, therefore, attempted to separate blasphemy from apostasy and 
disbelief, and to confine my discussion to the treatment of blas- 
phemy alone. Any references which are made to the allied concepts 
of apostasy, heresy and disbelief are intended only to serve as aids to 
the elaboration of the main theme of this discussion. 

Without entering into detail, it will briefly be noted that the 
Qur'inic verses on the subject of disbelief have, on the whole, been 
conveyed in broad and general terms which enable two possible 
approaches to be taken toward them. One would be 2 generic 
approach that would seek to apply the broad concept of kufr to all 
acts and utterances that amount to a denial of faith and its principles. 
Such an approach would tend to blur the dividing lines between 
blasphemy and a variety of other concepts. The alternative approach 
that may be taken to these Qur’inic verses would be to distinguish 
blasphemy from other forms of disbelief in the light of the terms and 
references that are found in the Holy Book itself. Thus, we find 
three disncive terms inthe relevant Qur'nic pasages that relat 

to blasphemy, namely, hostile opposition (muhiddadah) as in Sarat al- 
Tawbah (IX:63), splitting off and militant separation (mushaigagah) as 
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in Strat al-Anfal (VINI:13) and ‘annoyance’ (adhd) as in Sarat al- Ahzab 
(XXXII:57), all of which signify hostility towards God Most 
and His Messenger & expressed through vilification or militancy.” 
Now, if we apply the name of blasphemy to only the hostile and 
contemptuous varieties of kufr, we would effectively be 
blasphemy from the other varieties of disbelief in whi: 
elements are absent. 

‘The attempt to treat blasphemy as a distinct offence is justified, as 
already noted, firstly, on the grounds that it consists of insult and 
contempt which may not be the case with regard to other varieties 
of kur, and secondly, in that it offends the religious sensibilities of 
the community of believers. It would appear that blasphemy, for the 
most part, subsumes apostasy, whereas the latter may not amount to 

when spossary conse of im simple rejection of 
auaied by 


commit the Islamic offence of apostasy. Blasphemy can, on the other 
hand, be committed by Muslims and non-Muslims alike, However, 
words and acts must be explicitly hostile and offensive to the reli- 
gious sensibilities of Muslims if they are to qualify as Maghienons 

A non-Muslim would not be committing blasphemy merely by 
professing a religious doctrine which conflicts with the belief-struc 
ture of Islam, The Christian belief, for example, that Jesus 23 is the 
son of God may be deemed blasphemous by the Muslim faith as it 
explicitly contradicts the clear text of the Qur'an wherein God Most 
High denies having any offspring (CXII:3). But since Christians 
normally profess this belief, not so as to offend Muslim sensibilities 
but as an article of their own faith, they are not committing blas- 
phemy. By contrast when a Muslim commits blasphemy, he or she 
automatically renounces Islam, for as Ibn Taymiyyah points out, the 
blasphemer (al-sdbbab) “insults, ridicules and denigrates God, or His 
Prophets, and the enormity of this is greater than any type of disbe- 
lic" This is the view of the vast majority of ‘wlama’ and some have 
even claimed a consensus (ijmd) in its support.” But, there is a 
minority opinion, attributed to some jurists of Iraq, that utterances 
which consist of insult and abuse amount to blasphemy only when 
the perpetrator considers what he says to be permissible in principle 
(in kina mustabillan), but not if he does not make such a claim, in 
which case he would be guilty of a transgression (fisq), but not of 
kufr.” This opinion would preclude from the purview of blas- 
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phemy, expressions that the perpetrator may have uttered in atten- 
wating circumstances which do not reflect balanced judgement or his 
normal state of mind. 

‘The juristic manuals I have consulted exhibit a remarkable consis- 
tency in the themes that they discuss in their chapters devoted to 
apostasy. Thus, we find that the juristic expositions of the ‘ulama’ of 
the four leading legal schools on apostasy differ only on certain 
points, when they discuss issues such as whether the apostate/blas- 
phemer should, or should not, be offered an opportunity to repent; 
whether his repentance is at all acceptable; whether he automanically 
relinquishes some of his rights, including the property that he owned 
Prior to recantation; and whether, in the event of repentance, his 
devotional acts, such as prayer and fasting Leepat arate ey 
tasy remain intact. Other issues that are typically d by the 
jurists include the question as to whether or not the non-Muslim 
(dhimm) should be treated differently from the Muslim in the matter 
of blasphemy; whether the female apostate is liable to the same 
punishment as the male; and whether insulting the Prophet's 
wives and Companions is to be treated on the same footing as insult- 
ing the Prophet a himself. The jurists also discuss the question as to 
whether a distinction should be made between insult to God (sabb 
Allah) and insult to the Prophet Muhammad &, and also whether 
insulting other recognised Prophets and the Angels amounts to blas~ 
phemy, These issues, addressed in the juristic manuals, receive fairly 
consistent responses. Expositions of these issues have the advantage 
of identifying the positions that the ‘wlama” have taken with regard 
to them fairly clearly, even in the absence of clear definitions, The 
relative absence of disagreement over issues pertaining to apostasy 
also tends to impress upon the reader the high level of sensitivity and 
caution that the ‘wlamd’ have exhibited in the treatment of this 
subject, Certain issues have, nevertheless, remained unresolved and 
controversial, one of these being the actual definition of disbelief 
(kufr), which has meant different things to different individuals and 


sects. 


3, DISBELIEF (KUFR) 


‘The juristic literature on kufr is primarily concemed with the ques- 
tion as to what may, or may not, amount to kifr,a broad term which 
comprises almost every variety of disbelief, polytheism (shirk), blas- 


isbeli is used metaphoni- 
Rais cei rene esl pueey oe ack ee 
amounts to transgression (fisq)."* What is of interest here is that the 
‘word kufr has been applied in 4 generic sense to concepts which do 


manner in which accusations of kufr were made by the different sects 
and factions against one another, so much so that it often becomes 
Songs telecine mperbmp resi Thus, 
it is not always easy to differentiate the infidel (kafir) from the trans- 
gressor (fasig) or from the hypocrite (mundfig) respectively. 

In his al-Figal fi'l-Milal wa'l-Ahwi’ wa’l-Nibal, Ton Hazm has a 
chapter entitled “Who is an infidel and who not? where he opens 
the discussion with the following comments: 


There is dtgreement on the quotion of what amount to dbele and 
what exactly distinguishes belief from disbelief. There are groups and 


‘On the same page, Ibn Hazm notes that the ‘wlamd’ disagreed on 
whether a person who abandons the obligatory canonical prayers 
ea legal alms (zakih), fasting (siydm), and the pilgramage (hajj) 

also becomes a kafir. He then continues to expound the views and 
doctrines of the Khirijiyyah, the Qadariyyah, the Baginiyyah, and 
the Murji‘ah, their accusations and counter-accusations against one 
another, and debates, taking each case, siete they amount to a 
mere transgression or to outright disbeli 

ee ort car toa dead vot pibericrsl 
even less so to ascertain, justify or refute the charges of disbelief that 
have often been laid by individuals and sects against one another. I 
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only submit here that many of these accusations tend to be at odds 
with the letter and spirit of the guidance that is found in the revela- 
tory soures. Ie is lo due par wo the abrence of consens on the 
definition of kujr that the different sects and factions have found it 
possible to level charges of disbelief against one another. 
‘urthermore, the 


Fi concept and definition of kufr would appear to 
widened so much in scope that it became possible to label as 

“huff almost or even a Surely, 

though, the correct approach would lie in the opposite direction, 


allowing 
keufr, it should have been narrowed down, specified, and isolated 
rector lic en pore en ea coreg fo for ieance, 
through distinguishing and specifying the various 
those of its components which would merit such Pile 4 - herd is 
evidence to suggest that such an approach would be more in 
harmony with the Sunnah of the Prophet &. 

The basic guideline that is conveyed in a number of Hadiths 
(some of which I have quoted in an earlier chapter on freedom of 
religion) has been summarised by Abd Zahrah as follows: ‘no one 
may accuse another of disbelief, blasphemy or apostasy without 
manifest evidence, and anyone who does so partakes of the charge 
himself." This view finds support in al-Ghazili who is critical of 
the peremptory manner in which a number of sectarian scholars 
have accused opposing sects of infidelity and disbelief. Note, for 
ae the following statement in al-Ghazili's al-Mungidh min 


Apostle with lying regarding the ‘possiblity of the ocular vision of God 
Most High’. 


In a subsequent passage, al-Ghaz3ll expresses his disapproval of these 
accusauions: 


ate three: belief in God, and in His Apostle, and in the Last Day. All 
sther things are branches. Know too, that there can in no wise be any 


It thus appears that the precise meaning of the references in the 
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ioures to the oculr viion of God, and of God's ‘being fimly 
seated on the throne’ (see for example LVII:4) are not known, for 
these issues are decidedly speculative, and to base accusations of 


High. Engaging in ¢ discourse and polemics over such 
issues is clearly discouraged by evidence found in the Sunnah, and 
any claim to certainty concerning them is an excess in itself, let alone 
a basis for a charge of disbelief. 

In addition to al-Ghazali, Ibn ‘Abidin also made a similar 


mujtahidin engaged in such, and that those who made such 
were mainly writers of a lesser calibre w! 
command a high degree of credibility.” 


4, HERESY (ZANDAQAH) 


This is a parallel concept which is frequently encountered in the 
literature on the subject of kuft. Broadly speaking the term ‘heretics’ 
(zanadigah) refers to persons who ostensibly profess Islam but who, 
Bike the kypocties (mundi) doting the Meine ofthe Prope 

disbelief and pretend to believe, the whi 
pallet fitchood among the believers." The precise mean- 
ipa eikan)cfeeniages en eceiooy weapelar cacisae: 
However, due to a variety of considerations, including the implica~ 
tion of conspiracy against the ruling authorities, the ‘wlama’ have 
taken an unmistakably vigorous stand on the punishment of 
zandagah, 

Many different meanings of 'zandagah' and ‘zanddigah' have been 
recorded, for example: expressing impudence and disdain (al-tahar- 
tule wa'listihtdr) towards the established religious values of Islam; or 
adherence to Magian and Manichean beliefs, and agnosticism, 
Evidence suggests that the word has most frequently been applied to 
persons who professed the beliefs of Mani and Mazdak in private, 
but who claimed to be Muslim in public. This was the early usage 
of the word "zandagah’, the other meanings gradually being added 
during the latter half of the second century A.H. “The word was 
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light and darkness were the essence of creation and that the universe 
originated from them. Maadak abo propaga the view that women 
and land were the common property of. 

itu tewhisr i ieite eel aa sab Allah wa'l-Rasil 
&% and riddah, and the absence of clear distinctions between them, 
can be seen, once again, in the following quote from The 
Encyclopedia of Religion: 


Vere oatint hag ral eter i li iol acompr bonny! 
ipren caer sien oa 


of include not only insulting 
peste page the Prophet, Propet lh een ba abo thee 
Tegal pogo snd even satel shoes bee come ender 


Some jurists have taken a particularly rigorous stand on zandagah, 
especially the Hanafs of Inq who wrested the heretic (zindlg) even 
more severely than the apostate, While punishment by death was 
assigned for both, the latter was to be given an opportunity to repent 
and to be acquitted as a result. But the Hanafis, and also Imam 
Malik, ruled that repentance in the case of a zindiq was of no avail 
and did nothing to relieve him of the mandatory death penalty. On 
the other hand, the majority, including the Shafi‘is, have held that 
the heretic was to be treated like the apostate and should likewise be 
given the opportunity to repent.” 
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eprint BLASPHEMOUS EXPRESSIONS AND THE QUESTION 
F INTENT 


The first issue to be discussed here is the state of mind of the blas- 
phemer and the relevance of his intention regarding the words or 
expressions he might have uttered. To what extent is it truc, for 
instance, to say that blasphemy is a strict liability offence? Does the 
law require proof that the words uttered must be representative of 
the state of mind of the offender? A second issue would be to ascer- 
tain the criteria by which to evaluate the meaning and import of 
words. In this context, I shall review some words and 

that the ‘ulama’ have identified as being typically blasphemous. 

In response to the question of whether a person who reviles God 
becomes a kafir solely on the basis of the words he or she uttered, 
Ibn Hazm writes that no one on the face of the earth would disgree 
that sabb Allah amounts to kufr, except for the Jahmiyyah and the 
Ash‘ariyyah who have held that insult to God Most High and decla~ 
ration of kufr is not necessarily kufr, but only an indication that the 
perpetrator has ceased to believe in God. Ibn Hazm hastens to add 
that this view is premised on a corrupt foundation far removed from 
the consensus of the followers of Islam. Sibi Natl areal opin 
Asb‘ariyyah) maintain that faith (imdn) consists only of inner 
affirmation (tasdiq bi'l-qalb) and that words and statements are of little 
significance by comparison. In their view, a man may utter words of 
disbelief and yet still be a believer. Once again Ibn Hazm rejects this 
line of argument and regards it as undiluted disbelief (leufr mujarad), 
as it is contrary to the consensus (ima) of the ummah and violates 
the commands of God Most High and His Messenger &. He 
continues by saying that all those who believe that the Qut’in is the 

eech of God which was revealed to us by the Prophet Mubammad 
Son agree that our judgement of the belief and disbelief of others 
must be based on what they say In addition, he adds that there is 
ample evidence in the Que’in to prove that this is the case. At this 
point, Ibn Hazm cites ewo Qur'inic passages in support of his state- 
ment: 


{a)- Verily those who say that God is the Messiah, the son of Mary, 
have disbelieved. (V:17) 


I iS Sai 


a 
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(b)- And they uttered the word of kufr and so disbelieved after their 
[profession of] Islam. (IX:74) 


PL 5 Lis ASN Gas LS Si, 


‘Thus, it is clear from the foregoing that the belief or disbelief of 

is determined on the basis of their words, unless it is 
known that they were uttered under duress, Similarly, as Ibn Hazm 
points out, evidence can be found in the Qur'an, with reference to 


but refused (11:34). It is suggested that the declaration was on 
peomeopr oos atr ller rarest mane Ta TTY 
creator ~ manifest in his statement that God created him from fire 
and Adam from clay. Ibn Hazm also adds that faith is a hidden 
phenomenon which is known only to God Most High, but that our 
judgement of it has to be based on the words and conduct of people. 
Tha Henin coorludes that reviling God and the Prophet && amouris 
to kufr, regardless of the possibility that its perpetrator may not have 
meant to renounce Islam."* 

‘There is general agreement on the point that declaring a Muslim 
2 nie (lr ast, whether phy or pea, is for 
the most part a matter which is determined on the basis of obvious 
facts, that is, speech and conduct which can be supported by 
evidence. Words of disbelief may be explicit, such as reviling God 
and the Prophet & by expressions which are commonly known to 
be abusive and which convey mockery, hostility or contempt. In the 
case of such words, the question of motive and intention is immate- 
rial, provided that the perpetrator is in full possession of his faculties. 
‘There is no denial that faith is essentially a state of mind, and the 
jurists are in agreement that a person who conceals his disbelief is still 
an infidel in the eyes of God, but that the rules of the Shariah 
concerning blasphemy and apostasy do not apply to him unless his 
state of mind is expressed in words and deeds. Words that are uttered 
under duress while the speaker remains a believer or words spoken 
in a state of permissible intoxication are of no account. However, 
with regard to intoxication which is forbidden in the first place, the 
Malikis, Shafi‘s and Hanbalis have held that this is not an excuse and 
that one who commits blasphemy or apostasy in such a state is 
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accountable for it. Only the Hanafis have held, according to the 
soi bey gel pope prt 
declared kafir, regardless of the type or the grounds of his intoxica~ 


with reference to its context, the prevailing custom, and public 
opinion. The meaning of words is often determined in the light of 


their customary usage 

ambiguity aie with regard to words of sbuse tot are imple and 

allusive. Furthermore, words and expressions may convey an insult 
according to their customary usage, even if they are not offensive in 
the dictionary sense, and it is usually the former which carries the 
greater weight in such an evaluation. Since custom varies with refer- 
ence to time and place, it would follow that insulting words may 
amount to an insult in certain circumstances but not necessarily in 
others, It is for this reason, as Ibn Taymiyyah points out, that insult 
or sabb cannot be defined either on linguistic or juridical grounds 
alone, and that the basic criterion to which reference must be made 
is popular custom, The import of abusive words is thus to be ascer- 
tained on this ground, and anything which the people regard as 
insulting will be deemed as such." Ibn Taymiyyah elaborates that 
verbal insult occurs in two forms, namely, maledictions or abuse. 
The former would include such statements as ‘may God disgrace so 
and so’, ot ‘may God’s curse be upon so and so’, or ‘death to so and 
so”. With reference to the Prophet &, mualedictions of this kind 
include expressions such as 'may no peace and blessing of God be 
upon him,’ or ‘may he be disgraced’, etc. These are said to amount 
to insult when they are explicit, but not if they are couched in terms 
that are obvious only to some people and not to others, For instance, 
according to reports, on more than one occasion the Prophet & was 
aca bi a bawe wich cha pire “death be upon you (al-sdm 
‘alaykum)’ instead of the common greeting ‘peace be upon you (a 
salam ‘alaykum)'. The question arose as to whether this and similar 
other expressions amounted to blasphemy at all. There are two 
views on this: firstly, that they do indeed amount to blasphemy, and 
secondly, that they do not since the insulting words are not 
conveyed in explicit and unequivocal terms. An insult, in other 
words, which is hidden behind a eting i not explicit. The repre 
also suggest that the Prophet & did not himself penalise such 
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offences. Moreover, he a irc the Musims that when th 
with the phrase ‘death be upon you (al-sim 
Teipkin)s_then you should simply say "and upon you (ou 
‘alayeum? 


Alsi Jp LAG 1 AL It opel 


There is a view conceming these incidents, however, which main- 


the be applied to the Jews, and the fact that the 
Prophet & pardoned the offenders was due to the weakness of Islam 
a that time. Having recorded this view, though, Ibn Taymiyyah 


Another type of insult known in Arabic is ta'rid bi’l-adha, or an 
attempt to annoy, and it consists of an ill-wish or malediction the 
contents of which are ultimately true. When someone says, for 
example, that ‘death is incumbent upon so and so’, the question 
arises as to whether a malediction of this sort really amounts to an 
insult. According to one opinion, such utterances fall short of an 
insult on the analysis that they consist of something which is obvi- 
ously true. But Ibn Taymiyyah refutes this as being no more than a 
weak opinion, and adds that any invocation of death upon the 
Prophet & amounts to an insult as it would also with reference to 
other individuals."* 

The second form of insult under discussion consists of words of 
abuse such as ‘358, ‘dog’, fraud’, and other similar names and adjec- 
tives which are straightforwardly insulting in the customary usage of 
most peoples. While affirming that all of these are typical words of 
insult in the custom of the Arabs, Ibn Taymiyyah observes that it 
matters little whether the insult is conveyed in poetry or prose. He 
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Adds that satirical poetry is even more offensive as it tends to arouse 
than 


must, therefore, be made to the prevailing customs of society, and 
the circumstances in which such expressions are uttered.” 

In addition, in contrast to libel and slander, words of insult usually 
attribute a defect (‘ayb) to someone in a manner that compromises 
their personal honour in the eyes of others. The factual content of 
such an attribution is of no relevance. This is, as I have elsewhere 
explained, a point of distinction between insult and libel, for the 
latter normally implies the factuality of the charge being made.” 

Expressions which convey a state of mind, of else an attitude of 
‘one person towards another, without the intent to offend, normally 
do not amount to insult. Thus, when someone makes a statement 
such as ‘I do not believe so and so’, or ‘I do not follow so and so’, 
or ‘I do not like so and so’, then expressions of this kind amount 
neither to insult nor to explicit accusation and denial (takdhib sarih),. 
For lack of affection and belief may be due to a variety of factors, 
including ignorance, envy and arrogance. However, with reference 
Partial PORT ab ic zp eke hace OULIMNS path) ct lg 
that ‘he was neither a Messenger nor a Prophet’, or that ‘nothing 
was revealed to him’, and so forth, amounts only to disbelief (ku?) 
but not insult (sabb). 

‘Although these are explicit denials which are equivalent to saying 
that ‘he was a liar’, there is, nevertheless, a difference between a 
simple denial and calling someone a liar. Often, the same meaning 
can be conveyed in different words, some of which may amount to 
sabb, but not all. Notwithstanding this, Imam Ahmad b. Hanbal held 
the opinion = and he seems to be alone in this - that a person who 
says to the muezzin, with regard to the call to prayer, ‘you lied’ 
(eadhabia, is a blasphemer, for his statement denies the Muslim 
affirmation of and belief in the Oneness of God and the truth of the 
prophethood of Muhammad (which is explicitly stated in the 
call); it is also an insult to the community of believers.” 

Insulting a person (sabb) and attributing a lie to them (takdhib) are, 
however, two different concepts and this can be seen clearly in the 
following Hadith Qudsi” where God Most High states upon the 
tongue of the Prophet &: 


‘The son of Adam insulted Me (shatamani ibn Adam) and it was unbe~ 
coming of him to do so; he also attributed a lie to Me (khadhdhahant) and 
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it was unbecoming of him to do that. As for his insult to Me, it was 
saying that | took unto Myself sn, and be belied Me by saying that 
‘will not retum to Me as he was when I first created him. 


2% sb 2s pl 
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While quoting this Hadith, Ibn Taymiyyah acknowledges the differ- 
ences between an insult and a lie, but he adds that there may be 
occasions when attributing a lie to another may amount to insult, 
and that this is a matter to be determined by reference to its context, 
linguistic nuances and to customary usage. 

Tn a similar vein, the attribution of a deliberate lie to the Prophet 
& (iahdhtb al. Rest) is to be disinguished from an insult to the 

Prophet & (sabb al-Rasil). This can be seen, for example, in the 
Hadith which states: ‘Let him who deliberately attributes a lie to me, 
take his seat in the Fire [of hell." 


ltl gp teks Wf Laat gle OF 4 


‘This Hadith is obviously silent on any punishment in this world for 
the conduct at issue. But, there is no doubt, as many commentators 
have stated, that detiberily accusing the Prophet a of lying is one 
of ‘the gravest forms of all distortions of truth, and one that calls for 
the wrath of God Most High. For saying thatthe Proper sled 
is essentially to attribute a lie to God Almighty Himself." However, 
unlike the offence of insulting God and the Prophet niet i Or ohich 
the majority of ‘ulama’ have assigned capital punishment, there is no 
specific punishment for attributing a lie to the Prophet 2. The 

deliberate fabrication and forgery of Hadith, wherein reports are 
invented and attributed to the Prophet && is a heinous sin, but one 
which is liable to ta‘zir punishment only. Thus, when a person 
relates a Hadith which he knows to be a lie, he commits a major sin, 
but he does not become an infidel unless there is something in the 
report which indicates disbelief. If what is said amounts to kufr by 
itself, then it would be treated as such whether the statement is 
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attributed to the Prophet & or otherwise. With regard to forgery, 
the scholars of Hadith have isolated a vast number of fabricated state- 


Paicnussic Heh Sexy tos geek of Oe eacohasieead teed 
ico tie sels inp rnc hesertelenegy Gre pales oye 

‘abuse and contempt, but when denial is by 
the latter two, it amounts to sabb. inbciey on dabelet (ah oe 
therefore to be distinguished, as Ibn Taymiyyah himself has stated, 
from blasphemy. A person who declares his disbelief is an apostate 
(murtadd), but one who conceals it is a heretic (zindig). Tbn 
‘Taymiyyah adds thae the distinction between blasphemy and apos- 
‘ntti gtanteeno coenaipad rod ry bed rarer oie ray 
open to interpretation and ijtihad. This is also bome out by the fact 
that the jurists have held different views as to whether, and how, to 
distinguish apostasy from blasphemy.” The result that emerges from 
this analysis is that, despite a conceptual distinction that some jurists 


did noe reflec the majority potion which ebmumed the one under 
the other, and applied the mame punishment to 

There is general agreement that naboaa scans (gadhf) or 
the attribution of unchaste conduct to the Prophet a, the denial of 
the legitimacy of his descent, or the attribution of any of these insults 
to the mother of the Prophet a, amount zo bephemy (sabb al-Nabe 
sacle and to automatic renunciation of the fait sae ats al-Nabi & 

hether consisting of slander or other forms of insult can be 

coamaaliced by Bots Mzaliew andl non Mean alles, and Uierela tis 
difference between them in so far as the question of punishment is 
concerned." Apostasy can, on the other hand, be committed only 

Muslims. 


Other expressions which the jurists have discussed under the 
explicit forms of insult to the Prophet & normally include state- 
ments which attack his personal integrity, such as saying that "he was 
greedy, ignorant, an idiot, or that he abandoned the canonical 

?'" Insults which are not explicit, and yet imply mockery and 
disrespect are liable to the discretionary punishment of fa‘zir, such as 
when one person tells another, ‘even if you bring me the Prophet 
‘on your shoulders, I will not ... '. For this type of expression lacks 
larity as both the element of contempt and its relation to the 
roger ae vague nd faire. An explc insult, whether to 

‘or the Prophet & has been held to carry the capital punish- 
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ment, whereas expressions in which there is doubt, and those which 
fall short of a direct insult are liable to ta'zir punishment, the nature 
and quantity of which may be determined by the judge." 


that it is like abusing the rest of the Companions, and as such is an 
offence which is liable to ta’ zir punishment only, The second view, 
which is considered to be preferable, holds that an affront to, o 
scandalous accusation against any of the het’s & wives is to be 
treated on the same footing as an insult to ‘A'ishah. The proponents 
of this view refer to a statement attributed to the prominent 
Companion, Ibn “Abbis, who equated affronting the wives of the 
Prophet, 4% with insulting and dishonouring the Prophet 2 
himself." The jurists have also held that the abuse of other Prophets 
who are identified as such in the Qur'in, Sunnah or ijma’, by anyone 
who knows of this identification, or insulting all the Prophets with- 
out specifying any particular one by name, is tantamount to an 
affront to the Prophet Muhammad 4%. For belief (iman) in all of 
them is an article of the Muslim faith, and an insult to them is there- 
fore ‘apostasy and kufr on the part of any Muslim, and it is muhdrabah 
(open hostility and war) when committed by a diimmi’."™ This latter 
means that if the person charged with the insult is a dhimmt, that is 
a non-Muslim citizen of the Islamic state, then he loses his protected 
status and becomes liable to punishment for blasphemy. The jurists 
are equally in agreement that insulting and reviling the Angels in 
general, or any one of them in particular, falls under the same rules 
which are applicable to insulting the Prophets, provided that there is 
no disagreement on the identity and status of the Angel when such 
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are applied to insulting the Prophet Mubammad &."" 


6. THE RIGHT OF GOD AND THE RIGHT OF MAN 


At the outset it should be noted that the ‘wlama’ have surprisi 
taken a more serious view of insult to the Prophet Mubammad 
as compared to reviling God Most High. This is not to say that the 
offence in either case is anything less than blasphemy; nevertheless, 
it has been said by way of explanation that the honour of God 
OBE oj ara hajbotanr hs theneicoearer ented 
a misguided individual. In this case, the blasphemer merely brings 
disgrace upon himself, as he can in no way compromise the status of 
God in the eyes of the believers, but as a human being, the Prophet 
& is susceptible of abuse and therefore his nights must be protected. 
However, the vast majority of jurists have nevertheless held that 
insulting and mocking God is blasphemy, and that the perpetrator of 
the attack automatically becomes a kafir on the grounds that ‘no one 
would do so unless he is a disbeliever’, as al-BuhGti points out.” 
‘The main purpose in drawing a distinction between reviling God 
(sabb Allah) and insulting the Prophet (sabb al-Rasil) & is to deter 
mine the admissibility or otherwise of repentance in each case. This 
distinction is also related in turn to the binary division of nights into 
the right of God and the right of man. Thus, according to the major- 
ity view, sabb Allah consists of the violation of the right of God (haqq 
Allali), which is in principle pardonable when the offender repents 
and expresses regret over his conduct. Insult to the Prophet 
‘on the other hand, held to be a violation of the right of man, or hi 
al-‘abd (also referred to as al-hagg al-ddami), chat is, the personal ri 
and honour of the Prophet &. ‘There is disagreement among the 
‘ulamd’ on the question of whether repentance by a person who 
insults the Prophet & is admissible at all, and whether repentance in 
this case absolves the offender from punishment." According to the 
majority opinion, the punishment for reviling God Most High is 
cancelled upon repentance prior to arrest. But, there is reservation 
‘on this point when it comes to the question of insulting the Prophet 
Mubammad &&. This offence, it is said, is similar to slanderous accu- 
sation (gadhf), as both consist mainly of the violation of the night of 
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man, and repentance in ether case is of litle consequence, for only 


what questionable, The correct view, in my opinion, is that after the 
demise of the Prophet &, the offence of sbb al-Rasil shoul be 


they consider blasphemy, 
sabb Allah or sabb al-Rasil &, as a sub-variety of apostasy, which is 
in turn considered as an offence which violates the right of God. My 
‘own view of this issue, which I have elaborated in an earlier section 
of this chapter, is that blasphemy need not be regarded as a sub-vari- 
ey of apostasy; that the two are different concepts and each requires 

a different treatment. But, I still submit that blasphemy, in both of 
its varieties under discussion, consists of a violation of public rights. 
Therefore, it is not only reasonable, but also in the interests of 
consistency, that the head of state and competent judicial authorities, 
in their capacities as defenders and representatives of the right of 
God, should act in the same role, not only with regard to sabb Allah, 
but also with regard to sabb al-Rasill &. 

Furthermore, the distinction between the right of God and the 
right of man is often determined by the preponderance of the 
respective interests of the individual and the community. Assigning 
a particular interest or right to one or the other of these categories 
is, to some extent, a matter of juristic opinion, for basically all rights 
in Islam, as the Maliki jurist al-Qaraf points out, consist primarily of 
the sight of God, which is, in turn, exercised and represented by the 
community of believers and their lawful government.” 


‘of the community of believers. Blasphemy in cither of these two 
forms is, therefore, a blatant violation of the right of God. 


7. THE QUESTION OF REPENTANCE 


r obtained, 

the admissibility of repentance acquires special significance as it can 
lead to the absolute and unconditional acquittal of the accused, 
Sometimes there is disagreement over issues even among jurists of 
the same school, and this tends to introduce an element of doubt in 
ascertaining the representative view of the individual schools. 

While the Hanafls maintain that it is recommended to ask the 
blasphemer to repent (istitdbah) and return co Islam, Imam Malik has 
considered this to be unnecessary, The Shafi'ls and Hanbalis have 
each recorded two different views, one of which corresponds with 
that of the Hanafis and the other with that of Imim Malik. The 
majority opinion thus stipulates istitabah as a requirement prior to 
the enforcement of punishment: over a period of three days, the 
convict should be asked whether he or she wishes to repent. As just 
stated, the Milikis, however, have ruled out repentance on the basis 
that the Hadith which states, ‘Kill whoever changes his religion’, is 
silent on repentance, and some Shafi‘is and Hanbalis accept this. The 
major wiew of the terres, on the oxber hand bsed onthe 

from ‘A’ishah that a woman renounced Islam on the day of 

the battle of Ubud and the Prophet 4 ordered that she should be 
asked whether she wished to repent.”” 

In a chapter on apostasy, al-Shawkini accommodates both views 
by mainaiing ha ackng the spose to repent valid if the ler 

has acted from a position of ignorance, but not if he has a claim to 
knowledge and righteousness. 

On the slightly separate issue of whether repentance, solicited or 
‘otherwise, by one who reviles God and/or the Prophet Mubammad 
&, is admissible, the majority have held that it is. The Hanbalis and 
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basis. This view is, in turn, based on the precedent of Caliph ‘Umar 
b. al-Khattab, who is known to have drawn a parallel between revil- 
ing God and insulting the Prophet 4, and in neither case is he 


Faeinian opamecs tears seumsee Ramet ate 
acceptable, according to the Hanafis and Shifi's, fora maximum of four 
‘occasions. Thus, if the apostate repents and retums to Islam for the fifth 
time, the latter act will be of no account, but on each of the preceding 
instances, the convict is to be granted the respite of three days, This 
ruling is based on the report that the Prophet && asked one Nabhan, ‘for 
-e four or five times’. Qadi ‘lyid al-Yabsabt, who reports this, 
pasar Walrad ccterbeted vere trp tce stars 
apostate commits the offence, he should be asked for permanent 
tance. This is also the ruling of Imams al-Shafii and Ibn Hanbal. 
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“Ali b. Abi Talib is reported to have held that the apostate should 
be called to repentance over a period of two months. However, 
Ibrahim al-Nakha', the teacher of Imam Abi Hanifsh, and Sufyan 
al-Thawri have held that the door of repentance remains 
‘open to a defector from the faith for as long as he lives.’ 


8. THE BLASPHEMY OF A NON-MUSLIM. 


There are three possible situations where a non-Muslim may be 
involved in blasphemy against Islam: 

@) When a non-Muslim professes an article of his own faith which 
happens to contradict the Islamic creed, such as when a Christian 
states that Jesus is the son of God. However, this is, from the view- 
Poin of Iam, a simple varity of dibelie rather than actual bls 
phemy. 


(b) When a non-Muslim says something which, although part of his 
belief, is said in an offensive manner. An example of this is the inci- 
dent which occurred after the call to prayer, when a Jew addressed 
the muezzin with the words “you lied’. The case here is similar to 
any involving a non-Muslim scorning an article of the Muslim faith 
or any of the injunctions of God that are contained in the Qur'in. 
In this case, if the non-Muslim is a dhimmt, he loses his protected 
status and becomes liable to punishment. 


(¢) When the insult in question is not a part of the faith of its perpe- 
trator, and consists of something which is equally forbidden in his 
‘own religion, No distinction is made, in regard to this type of blas- 
phemy, between Muslims and non-Muslims, as anyone who reviles 
God commits a blasphemous offence, regardless of his or her reli- 
gious denomination, 


The jurists have differed, as stated earlier, on the admissibility or 
otherwise of repentance, but most regard it as admissible and hold 
that repentance may, in the case of a non-Muslim, consist of conver- 
sion to Islam. Some ‘ulama’ of Medina have also held that repen- 
tance is acceptable from a dhimmi in the same way as it is from a 
‘Muslim, and that the non-Muslim does not lose his protected status 
cither. Imims al-Shafi'i and Abmad b. Hanbal, according to one of 
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two reports, maintained that the dhimmi may not be asked to repent, 
but if he converts to Islam at his own initiative, he is not liable to 
any punishment. According to a variant report, Imim Malik and 


insult perpetrated by a non-Muslim consists of attributing a lie to the 
Prophet (takdhib al-Rasil) &, then there is no liability to ca al 
punishment.” In yet another report, Imam al-Shafi'T is said to 

Bel hat the pote wat tthe din eines when he 
commits blasphemy and that, consequently, he becomes an enemy 
of war (harbi), in which case the head of state is within his rights to 
punish him as such. Imam al-Shafi't adds that in this matter the head 
of state has discretionary powers similar to those he has with regard 
to prisoners of war, that is, over whether to kill the offender or ask 


for ransom, and over whether or not to ite his property.'" 
On the other hand, Imim Abd Hanifah his disci les have main~ 
tained that the covenant with the dhimm (‘ahd al- i) is not 


terminated as a result of blasphemy consisting of sabb Allah and/or 
sabb al-Rasil &, nor is the dhimmi liable to the death penalty, but he 
is liable to a deterrent punishment of ta'zir in the same way as when 
he commits other evil acts (munkarit) which are forbidden to him. 
In support of this view, the Hanafis refer mainly to the Hadiths 

joted earlier, in which some Jews addressed the Prophet && with 

phrase, “death be upon you" (a-sim ‘alaykum), but, in none of 
the reports did the Prophet && order any punishment. 


9, EVIDENCE IN THE QUR'AN AND SUNNAH 


‘The most detailed treatment of blasphemy in the works of the ‘wlama’ 
remains that of Taqi al-Din Ibn Taymiyyah (d. 728/1328) al-Sarim al- 
Mashil ‘ala Shatim al-Rasil where the distinguished author has 
addressed, inter alia, the punishment of apostasy and the Quranic 
evidence relating to it. While giving a through presentation of the 
diverse opinions on the subject, Ton Taymiyyah himself has consis 
tently maintained that blasphemy is liable to the mandatory death 
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8 
iW 
& 


some of the conclusions that the leamed author 


B i iyi 
succeeded in establishing a legal school (madhhab) of his own. ‘This 


chapter poate 
the death penalty for one who vilifies the Prophet &, Qidi ‘lyid has 
discussed the same passages of the Qur'in as Ibn Taymiyyah, and the 
two authors have drawn identical conclusions.” 

‘The question I venture to raise here is whether Ibn Taymiyyah 
and his predecessor, Qadi ‘Iyid, were not carried a little too far in 
their interpretation of the Qur'an on the subject of blasphemy. Both 
of these distinguished authors were primarily concemed, as the utles 
of their works suggest, with sab al-Rasil 2, that is, words and 
behaviour that vilify the illustrious name and character of the 
Prophet Muhammad a&. The issue here is not over any particular 
author of individual. 1 am discussing Ibn Taymiyyah's i tion, 
not because his interpretation is different from other well-known 
commentators, but to show that even Ibn Taymiyyah, having writ- 
ten so profuusely on blasphemy, is at Bains to estab thatthe death 
penalty for blasphemy is a Qur'anic dispensatior 

Ibn Taymiyyah begins his discussion cia ‘Qur’inic evidence 
with the premise that my, whether consisting of insult to 
God or to His Messenger &, carries the death penalty; and that this 
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pasages, which Ihave quoted in the following pages, and to which 
Ladd two more. It is perhaps text number five in the series below 
which is of central importance to Ibn Taymiyyah's conclusions. The 
author begins his analysis with passage from the Qur'én which has 
as its principal theme opposition hostility to God and to the 
Prophet &, and it reads as follows: 


1, Do they not know that for him who id) God and His 
he de ie eel, where be dwell permanently; 


si asiated ae 
ssh S33 as 
‘The main conclusion that Ibn Ts draws from this text is that 
opposing or annoying is tantamount to annoying 
‘This conclusion is supported, the author maintains, 
by the which provides, ‘And among 


preceding passage pro 
p Pacesaeriem Lapses, Lame (yw’dhdina) the Prophet and say 
that he is but ear{s] [he believes what he hears)."" (IX:61) It is 
precisely because of their hostile remarks in reference to the noble 
Prophet &&, Ibn Taymiyyah goes on to say, that ‘the opposers 
(mubaddn) shall dwell in Well-Gse > He further concludes, from the 
juxtaposition of the two texts, that adhd, annoyance or insult, and 
muhddadah, hostile opposition, have been used synonymously in the 
Qur'in.” The discusion proceeds with reference to two other 
Qur'inic passages on the same theme: 


2. Those who Ligh Pain 
the pect ‘seek nora Netley Ge God he decreed: It 
Mesengers who must prevail. God is Mighty and Powerful. iit 


Soaked, 


Yates 
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Here, the author comments on the word adhall, most humiliated, 


3. Those who God and His Mi ‘will be humiliated (kubita) 
2s were those who came before them. (LVI) 


Here, the author elaborates on the meaning of kubitii and its conno~ 
tations of intense degradation and humiliation. The author maintains 
that, in this passage, the Qur'an refers to sinners and hypocrites of 
bygone apes, ages, and the fact that they met with destruction because 
they insulted and harmed their prophets. ‘It is thus clear’, Ibn 

‘Taymiyyah asserts, that ‘the hypocrites (mundfigin) are enemics [of 
God] and have been humiliated by death and destruction. It is there~ 
fore obligatory that every enemy (muhddé) should mect with the 
same predicament.” The dominantly linguistic tone of this discus~ 
sion, consisting mainly of comparing words, continues, and Ibn 
Taymiyyah next draws a parallel between muhddadah ~ opposition, 
hostility, causing annoyance - and mushagagah - separation, 
contention, antagonism. The text in which the word mushigagah 
‘occurs is a more punitive text, but one which has little to do with 
blasphemy as such, being oe with fighting the enemy in the 
battlefield, not with blasphemy 


4 ete Aime ee 
Gal soa Tis Mettteer pbould Knew tat Sx mach] God b 208% fn 
punishment. wutni2t3) 12-13) 


et oo 62, Peer cohen cen ok wee 


cee OEE pe Ip sela Sted! a5 Ip pols 


oo Ps Faery 


ihiaiees 


aad a ob Biss; dyy9 atl ist 
3 vial 
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‘The occasion for the revelation of this text is well-known to have 
been he bate ‘of Uod and terete whe esp ic primasly 


antagonism, and that the former (ie. segalads rope te 
meaning of the latter." 


‘The next Qur’anic pasage that Ibn Taymiyyah has discussed is one 
from which he drew his main conclusion, namely that the death 
penalty for blasphemy is a Qur’anic dispensation and that it is a 


prescribed punishment. He quoted the following text which occurs 
in Siirat al-Ahzab: 
5 those who insult/annoy (yu’dhdna) God and Heal pay 
tes cond oan and in the Hereafter, and He 4 


prepared for them + humibating punishment. And those who 
Insult/annoy believing men and women without due cause bear on 
themselves a calumny (buhtdnan) and a glaning sin (ithman-mub(nan). 
(XXXII: 57-8) 


eee tete = tet 


ee Gat saree Arivilons ws 4 


feces we a ate 


Lote s 55 aot ahh 2A Gye 


sie 


Gea ein 


The author then comments: “This verse makes obligatory the death 
penalty for one who insults God and His Messenger.” Here, Ibn 
Taymuyyah also draws a parallel between insulting God and insult- 
ing His Messenger &, an equation on which the text is self-evident. 
Anyone, therefore, who annays the Prophet && perpetrates exactly 
the same offence with respect to God Most High, and ‘one who 
insults God is an infidel (kaj) and legally liable to be executed (halal 
al-dam)'. Another point to be noted, as in Ibn Taymiyyah’s inter- 


oe emy. ‘Cursing (la'nah) is the opposite of mercy (rabmah): 
God has cursed and precluded fom His mercy both 
in this world and the next is ceranly a non-beicver (kai) Further 
to substantiate this and accentuate the enormity that is attached to 
la'nah, Ibn Taymiyyah quotes a Hadith in which it is declared that 
oa ile pone 
Neglecting the somewhat figurative nature of the language of this 
Hadith, Yon Taymiyyah goes on to conclude that one whom God 
fa cecnstie stasis an pay fic te ha eaves ac 
him is (fa ‘ulima anna qotluhu mubiah)'2” Two 
pages laces, Iba Taymiyyah reaffirms this analysis, observing that 
insulting a believer does not call for the curse of God in this world 
or the next, nor docs it invoke 2 painful chastisement. This, Iba 
Taymiyyah adds, is known from the distinction that the Qur'an has 
drawn between insulting God and His Messenger &, on the one 
hand, and insulting one’s fellow believers, on the other. For the 
latter amounts to a glaring sin (ithman mubinan), that is, slanderous 
accusation, (gadhf), which is an offence, but not so grave as to be 
equated with insulking God and His Messenger &: only the latter 
invokes God's curse in this world and the next.” 

The author then discusses two other passages, both of which 
occur in Sirat al-Niir and are concerned with slanderous accusation 
(qadhf). One is said to refer to the wives of the Prophet af, and the 
other is of general import. The point that Ibn Taymiyyah makes 
here is that God Most High once again curses those who insult the 
wives of the Prophet &, but that this is not the case in the text 
which expounds the ordinary offence of slanderous accusttion 
(qadhf). The two passages read as follows: 


6. Those who slander chaste women, careless but cured are they in 
this life and in the Hereafter. For them is a grievous: (XxIV23) 
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Bre verily, God is Forgiving, Meraful. OORIV: 4-5) 


not thereby lose his status of ‘believer’ and his life is still protected. Th 
i is attributed to the renowned Companion, Ibn ‘Abbi 
who stated that the text under discussion was revealed concemnin 
‘A’ishah and the other wives of the Prophet 4, despite the absence i 


other cammentators on these passages. The issue which is debated he 
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concems the validity, in principle, of the attempt by Ibn ‘Abbas and 
others to confine the serpy esa ip bee ets 
wives of the Prophet . Had the text itself specified this, there would, 
of coune, have remained no dou. Bat in the absence of ch a refr- 
cence, the general principle of interpretation pertaining to the occasions 
of revelation (ashib al-muzil) would seem to apply. Iba Taymiyyah has 
himself pointed this out and said that the general rulings of the Qur’in 
should be applied in their general capacity even if they are revealed in 


believing’. Cursing i 

longer confined to those who vilify God and His Messenger 4, that is, 

to the perpetrators of blasphemy proper, as Ibn Taymiyyah had initially 
departed from his ini 


generality notwi 

lation. But this point need not be pressed any further. For itis one thing 

to say that God Most High curses only the most heinous of all conduct, 

and another that the conduct in question carries the capital punish~ 

ment. In short, even if we admit bn Taymiyyah’s argument on this 

lot, woul il noc prove hit inkl premise that te dest penaky 
i mandate. 


Qur'inic evidence conceming the death penalty for blasphemy, and 
T venture to say that it does not sustain the conclusions that he has 
drawn from it. To recapitulate, Tn Taymiyyah’s categorical state- 
ment that kiling the pesptrtoc of asphemy isa Qurnic obi 
tion was founded primanly on some Quranic passages wherein God 
Most High has cursed those who vilify Him and His Messenger a. 
From these Ibn Taymiyyah concludes that God curses only those 
who have renounced Islam and whose life is no longer sacrosanct, 
that the perpetrators of blasphemy are liable to death and that theit 
repentance is of no account. The tone and tenor of this analysis are 
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dominantly speculative and it does not, with due respect to Ibn 
‘Taymiyyah's unquestionable erudition and piety, stand the test of 


perpetrator of | 
God upon himself, and that it is a criminal offence which carries no 
prescribed or mandatory punishment, and, 2s such, automatically falls 


‘ence to Abd Lahab, Sed nein meri (CXL1), as 
did many others, by the use of such insulting expressions as 
omen (ma refrence to im OCKXVISS). The Qur'an 
also provides evidence that the disbelievers often referred to the 
Prophet && as ‘soothsayer’ (kahin), and ‘magician! or ‘sorcerer’ (sihir). 
Another line of attack used by the opponents of Islam was to claim 
that the Qur’én was the work of Mubammad && himself. This oppo- 
sition, too, took the form of verbal abuse by which the pagan lead- 
crs rejected and ridiculed the Qui’anic teachings on the unity of God 
and belief in the resurrection."” The Qur’in usually gives the lie 
directly to these charges, and, on numerous occasions, instructs the 
Prophet a, to exercise patience, sound reasoning, and persuasion. 
To conclude my review of the Qur’inic evidence, Leet 
more relevant passages. In one of these, the Prophet & and his 
‘Companions have been addressed as follows: 


‘8. And you shall certainly hear much that will insult you (adhan keathira) 
fame bei ror poien teas tee wu and from the 


thei. Bot if you eit ev, this will 
eocesl want whare reese eon 
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This passage was revealed in Medina, and it leaves little doubt that 
the Prophet & and his Companions often encountered insulting and 

irritating incidents at that time. Given the nature of the Prophet's && 
mission and campaign, opposition verging on insult and abuse from 
the disbelievers was by no means unexpected. It would be neither 
feasible nor wise, under such circumstances, to have been too preoc- 
cupied with prosecution and punishment. This is precisely what the 
Qur'an has recommended and also what the Prophet & actually did. 
But the juristic doctrine that was later developed followed a differ- 
ent course, one which moves more along punitive lines, rather than 
those of patience and perseverance. The substance of the text quoted 
above has also been confirmed elsewhere in the Qur’in, wherein the 
hostile environment to which the Prophet & and his followers were 

arly: 


‘exposed is characterised even more cleas 
9. Among the followers of the Book, many would wish that they could 
tum you back to infidelity ater det you lave believed ~ becouse of their 


pies te me ies oe Pe ere ve and overlook unul 
accomplishes His ae ae ee bee (i109) 


Facies ate ey 


Coit BR. 
cca be BSE 


‘This too is a Medinan verse, and the instruction it contains clearly 
advises the Prophet & and the carly community to develop their 
inner resources through patience and resilience. It teaches that the 
success of Islam had naturally made the disbelievers insecure and 
envious, and that under such circumstances a punitive approach 
would not produce the desired result. 


Itis of interest to note that Ibn T: discusses in detail some 
of the cases in which the Prophet & granted pardon to individuals 
who insulted him. Included among these was the 


Be eee a clio eaomcad ions falta hisses sped 
rumours that the Prophet & used to dictate the Qur'an to him but 
that often he (Ibn Abi Sarh) would finish the sentence, and the 
Prophet & would not object. That Mubammad &, in other words, 
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ers, This would suggest that blasphemy as a punishable offence mate 
Hialised in a political context, The circumstances in Mecca at the earl 
stages of the advent of Islam admittedly did not permit the enforce 
ment of any punishment for blasphemy. All that is conveyed by th 
evidence in the Qur'an and Sunnah is a resolute denunciation of suc 


but shall only attempt to make some general observations, Th 
reason I do so is that I have tried to ascertain the accuracy of th 
details concerning some of the recorded incidents of insult to th 
Prophet & during his lifetime and immediately after his demise 
during the period of the Rightly-Guided Caliphs. However, th 
details tend to vary and it is difficult to be accurate, especially whe 
one tries to look at the evidence from a different perspective, | 
seems likely that, of the countless incidents of blasphemy whic 
occurred during the lifetime of the Prophet &, some were neve 
recorded. Of the cases that were brought to the attention of th 
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Prophet &, itappean thatthe majority were pardoned, and only the 
most serious cases were prosecuted. It is almost certain that the 


the reports also indicate that these particular cases involved a combi- 
nation of offences including treason, hostility to Islam and vilifica~ 
tion of the Prophet & in the form of personal abuse contained in 
satirical poetry and prose which was also disparaging of Islam, as well 


enough 
ex post facto between the religious and the political contents of the 
cases that were prosecuted for blasphemy and insult, The jurists have 
not separated apostasy from blasphemy, and have shown little incli~ 
tation to isolate the religious from the political. Note, for example, 
the following passage in which al-Samar3’l has commented on some 
of the cases that were prosecuted at the time: 


attacks 

abuse, and a manifest contempt for 

the Eid po order all of tm to be lied. Tadeed be 
repentance from some of them. ”* 


It is therefore difficult to give a satisfactory answer to such ques~ 
tions as to whether these individuals were convicted to death for 
apostasy alone, or apostasy combined with high treason and subver- 
sive activity against the nascent state, or indeed for the personal 
insult and abuse against the Prophet a&. It is pertinent to note that 
no Muslim was either accused of or punished for any offence such 
as high treason or conspiracy against the state, in Medina. Blasphemy 
and apostasy were the equivalent and, indeed the only, offences in 
that category. We also note that there is no separate terminology 
cither in the Qur'an or in the sayings of the Prophet & for ‘high 
treason’. It is thus understood that the death penalty was designed 
not for blasphemy as a crime against religion alone but primarily as 
a crime against the community and state. 

The Qur’snic concept of blasphemy, that is opposition 
(muhaddadah, mushdgagali) to and insult (adhd) against God and the 
Prophet &, as discussed above, comes close to the notion of high 
treason, The dominantly political character of these offences in the 
carly days of Islam will be appreciated if one is reminded of the 
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hostile response to the new faith, and the fact that the Prophet _& 
had to fight or authorise some eighty-five battles after his migration 
to Medina at a time when he combined the office of head of state 


with his prophetic mission. 
‘The attempt at drawing a distinction between the political and 
contents of| ris warranted because of the predom- 


Heth iad beg ae aieabs politcal ofc ia me Garcia 
Blasphemy presented a major threat to the existence and continuity 
ofan at atime when eer the new Gh or the ascent ai 
jevatpeedeniripe acest erorcer|é challenge, situ- 
ation remained substantially unchanged during the period of the 
Poppe 


Caliphs. 

‘While discussing apostasy in early Islam, bn Qayyim al-Jawziyyah 
fis shossved tae as fetady petal ove and that atigning the 
death penalty for apostasy had nothing to do with freedom of 
conscience; and that this was so because apostasy threatened the very 
foundations of Islam and its political organisation.” 

We also note that apostasy became a particularly serious issue 
when it was practised not only by the odd individual but by large 
groups of people who would openly renounce Islam and abandon it 
as an act of subversion. There is clear evidence on this in the Qur'an, 
which refers to the people of the Book (ahl al-Kitéb) who would 
announce their conversion to Islam one day and would renounce it 
later the same day, so as to discredit Islam in the eyes of its follow- 
ers (11:72). May ‘commentators, including Mutawalli, have noted 
that incidents of apostasy during the lifetime of the Prophet & and 
the reign of the fw caliph, AO Bakr, were largely committed by 
groups of individuals who acted in concert. "The Jews and Christian 
during this period used to profess Islam in a group only to renounce 
it later in an attempt to weaken allegiance to the new faith.”* 

Commenting on Ibn Qayyim's observation that apostasy was a 
political offence, al-“Ili has examined some of the cases and reached 
the conclusion that the Prophet # authorised the death penalty for 
apostasy in his capacity as political leader, and he exercised discre- 
tionary power in its application; and that as such the Prophet & 
himself has treated apostasy as a (azir offence. We know, for exam- 
ple, that the Prophet && exempted from the death penalty, several 
persons who renounced Islam and defamed and vilified him. 
Included among these were ‘Abd Allah b, Abi Sarh, ‘Ikramah b. Abi 
Jahl, Safwan b. Umayyah, and Hind, the wife of Aba Sufyin, Al-"Tli 
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adds that the Prophet 2 allowed and accepted intercession in these 
cases, and this lends further support to the conclusion that apostasy 
is a ta'zir offence.” Here, it should be noted that the word ‘apos- 
tasy’ is being used almost synonymously with blasphemy. Since most 
of the instances of apostasy also combined insult to the 
Prophet & and blasphemy against Islam, the two offences became 
indistinguishable. 


Blasphemy and apostasy in this period were dominantly political 
offences which had religious overtones. The nearest parallel to these 
in our own time is high treason. There was, of course, no separation 
between and politics or religious and civil authontty in the 
carly days of Islam, and this, in principle, remains the case to this 
day, in that, in theory, Islam does not validate such a separation. But 
certain other changes have taken place in the course of history, one 
of which is the distinction between religious and political crimes that 
is now widely recognised and practised. The political crime of high 
treason is now treated differently from the religious offence of blas- 
phemy. The gravity that is now attached to the former clearly 
outweighs that of the latter. This change has occurred partly as a 
result of the change in the foundation and character of the modern 
state, Whereas the state of Medina under the leadership of the 
Prophet &§ and the Rightly-Guided Caliphs, was clearly committed 
to, and rooted in, the ideology and religious law of Islam, and polit- 
ical loyalty was measured by these criteria, this is no longer the case 
with the nation-state of today. Consequently, a significant change 
has occurred in the nature and composition of the original concepts 
of apostasy and blasphemy, in that both of these have been largely 
divested of their political content. It would thus be reasonable to 
reflect that change in our perception of the gravity of this offence, 
Since blasphemy no longer has the political crime of high treason as 
a concomitant, it would seem unwarranted for us to treat it in the 
same way as it used sometimes to be treated in the Islamic state of 
Medina. Blasphemy today continues to be a dangerous offence, 
which can incite violence and loss of life, and pose a threat to law 
and order in society, as was seen in the aftermath of Salman 
Rushdie’s misguided venture. But even so, blasphemy today can in 
no sense thresten the existence or consi of lab a a great rll 
gion, a legal system and a major civilisation. 

I thus conclude that ts ‘Sunnah authorised capital punishment for 
apostasy primarily because apostasy in the early years of Islam was 
equivalent to high treason and posed a serious threat to both the reli- 
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ster ucgal arpirag ssa ae eae 


either. However, no change in the law was attempted, 
Although the circumstances that had once provided a persuasive 

‘in support punishment for apostasy no longer 
existed, the legal provisions that initially addressed the issue never- 
theless i; however, the character of had 
in fact changed from being a predominantly political offence to one 
which was pt ligious. Whether for reasons of piety of 


redominantly 
caution, the ‘ulama’ did not address the question of whether apos- 
Sar coe Senne be ster a ce ene tosis cca 
years 
The scholastic doctrines of the madhahib treated blasphemy and 
apostasy on the same footing and viewed blasphemy as an extension 
of apostasy, a Position which is no longer justified. Furthermore, duc 
charactes 


to a change in the r of the nation-state, they can no longer 
be seen as political crimes in the first place, nor do they present a 
serious to of the state. It would therefore be 


respectively, 

re ety aapridbaaspei conclusion that blasphemy 
carries a ta’ zir punishment, which is open to a measure of discretion 
and the influence of circumstantial factors. Based on this appraisal, 
the precise definition of blasphemy, the acts and words that incur 
this offence, and then the quantum of the punishment, may be 
determined and or amended and refined as the case may 
be, by the legitimate political authority and legislative organ of the 
state in modern times.’ 
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CONCLUSION: 


Svhel Gould andl be puackved on an ethically soon arodsticn 
unless the individual is granted the freedom to speak and act in 
harmony with his conviction and what he or she believes to be of 
benefit to society. When an upright individual of sound judgement 
encounters abusive conduct which upsets his sense of commitment 
to justice and truth, he ought to be able to take a stand to denounce 
it, and express an opinion to that effect. This is the basic message of 
a great many of the moral and legal teachings of Islam that I have 


Ethical values are upheld in erheiranit eee 
teachings which inculcate uprightness of speech and conduct in the 
individual, Compassion, self-restraint, for the nights of others 


respect 
and avoiding harm to them, be it in the form of backbiting, acri~ 
monious speech, or exposing the weaknesses of others, are among 
the major themes of the moral edifice of Islam and the foundation 
of its moral integrity and piety (tagud). The basic rights and dignity 
of the citizen are in turn protected through a series of legal probibi~ 
tions concerning slanderous accusation, defamation and insult. The 
Shar‘ehadops a similar nance regain section and blaphemy s0 
3s to prevent sacrilege and serious threats to peace and order in soci~ 
‘ety. In all of this we find that the evidence in the source materials of 
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repentance 
of the most it of social fraternit ‘which Islam 
Bax: The empl sacthora ciety 


through moral advice (oath), expiation (haa), pe pan 
(tawbah), is the essence and objective of the legal directives and 
moral teachings of the Qur'an and the Sunnah, which should be 


given proper institutional expression in any judicial system which 
norms. 


they 
normative guidance of the Qur'3n and the Sunnah, which proscribes 
compulsion in religion on the one hand, and on the other, demands 
the individual to be an active participant in the quest for moral 
integrity and the vindication of truth. Those who are subject to 
these Islamic norms enjoy full freedom of expression but are also 
required to observe all the necessary restraints that ensure a respon- 
sible use of this freedom and prevent abuses of it. Modern constitu 
tional proclamations on basic rights are conceptually sound, but 
seem to lack a satisfactory practical implementation. Constitutional 
proclamations on civil liberties in many Muslim countries have yet 
to be transformed into reality and become part of the applied law of 
the land. There is, also, a need for taking new measures that would 
enhance the scope and substance of freedom of expression. This can 
be done, perhaps, chrough articulating in desl the state laws on 
tepecat of this eedom wich lave ne received peoper sieation! 
Statutory legislation in Muslim countries would do well to enrich 
the Islamic content of its provisions on basic liberties by assigning, 
perhaps, a more visible role to some of the Qur’anic concepts and 
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Principles such as bith, mashah, shin, and co-operation in good 
work (ta‘dwun). How these are to be articulated in the form of prag- 
matic formulae incorporating the rights and duties of the citizen and 


viewpoint of the Shari‘ah, the state is under a basic duty to imple- 
ment these provisions and protect the rights and liberties of the indi- 
vidual through all legitimate means at its disposal. 

‘We do not envisage a seriously wide gap between the state law 
and the Shari‘ah on the subject of our concern. It is perhaps more a 
question of policy orientation and style rather than substantive alter- 
ation and reform. For the pro-liberty and consultative substance of 
modem constitutional law in Muslim countries tends to conform 
with the bac principles ofthe Shah. But since the Shea has 
its own concepts and postulates, a Shari‘ah-orientated policy can 
enrich the substance of freedom of expression most effectively only 
when it is allowed to express its own identity and character. This is 
tp be recommended, especiily when one beers in mind the gener, 
ally pro-western orientation of the nation-state and constitutional 
law of the post-colonial period in Mustim counties. ‘Many Muslim 
countries have, on the other hand, made efforts and adjustments so 
as to move closer to their own history and heritage. This is a process 
that merits greater attention and support and which should hopefully 
be facilitated through consultation and consensus. 

Freedom of expression is the principal theme in the democratic 
substance of any constitution, and advancement in this area is in 
many ways seen as a yardstick by which to assess the representative 
eos cay a government. To articulate an Islamic legislative 

with regard to human dignity and people's rights and 
pcajeare as well as their duties and responsibilities, will undoubt- 
edly require sustained and dedicated effort. But the reward would be 
that the Muslim personality and culture would have expressed itself 
in the legislative, judicial and policy-making spheres of the modern 
nation-state. 


APPENDIX I: 


Haqq, Hukm Shari and “Ad 


1. MEANING AND DEFINITION OF HAQQ 


Among the primary meanings of the word hagg in Arabic are ‘estab 
lished fact’, ‘reality’ or ‘truth’. In law it is to mean the last 
namely, ‘truth’, Felisruiietabn yaiprom which is in fac 
the word's predominant meaning,’ ‘Right’, ‘power’, and ‘claim 
constitute some of the other equally prominent meanings of haqg 
and some writers have even added ‘beneficence and public good! (al 
kehayr wa'l-maslahah) to the list.” 

The word 'hagg' occurs frequently in the Qur'an, and is often uses 
to imply the certainty of values, rewards, promises and punishments 
Al-Sabiini has listed at least six different meanings of hagg in th 
Qur'an, but he concludes that the concepts of certainty and proo 
generally underlie the Qus’inic usage of this word.’ In the languag 
of the Qur’sn, bots is ionerchangeable with dony (oii). Althoug) 
instances can be found where ‘hag’ means 'a right’ as opposed to ‘a 
obligation’ - such as the passage which entitles ‘the beggar and th 
indigent’ to a certain right (hagq) with regard to the wealth of at 
affluent society (LI:19) - there is no attempt in the Qur'an to distin 
guish cither of these as the predominant meaning of hagg 
Occasionally, hagg is used to denote the ultimate victory and salva 
tion of the believers as a certain outcome of some action. (cf. X:103 
XXX47). Killing is forbidden save ‘in [the cause of] justice’ (bi’ 
‘hagq); and *... do not conceal the truth (al-hagq) while you know it 
(11:42), are two examples, along with other similar usages of haqg 
which lead al-Bahi to the conclusion that hagq in the Qur'an is inex 
tricably linked with justice and benevolence (‘ad! wa ihsan) and th: 
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these are the ultimate values which are intended wherever there is a 


without conveying an emphatic obligation, but aa way of encour 
aging a specific type of behaviour. For example, in a Hadith 


‘ obviously 
moral rights, but, to emphasise observance, they are all referred to as 
constituting a ‘hagg’. This, incidentally, serves as an example of the 


Muslim jurists have not articulated a juridical definition for hagg, but 
have instead relied on the meaning of the word.’ As ‘Ali 
al-Khafif has observed, the jurists perhaps have not felt the need to 
do so, as the word is clear and versatile and its juridical usage is often 
closely related to its lier meen 

‘A somewhat ‘of hagg appears in the Babr al-Ra'iq 
of Ibn. avicahe gmsyeoorern haga is wdehned as ‘the entitlement of a person 
toa thing’ (alshagg ma yastahiqquhu't-rajul). This definition is circum- 
locutory, as it defines agg by its own derivative. The same author 
has, however, given an accurate definition of the right of ownership 
which he terms ‘an exclusive assignment’ (ikhtisds hdjiz).’ An asin 
sive claim or assignment in favour of the right-bearer is a basic ingre- 
dient of the general concept of hagg, and it is in this respect that hagg 

is distinguished from ‘permissibility’ (ibdhah). The right of ownership 
isa typical example of hagg as an exclusive assignment. On the other 
hand, freedom of movement and freedom of speech are examples of 
+hagq in the sense of ibabah. For these are advantages to which people 
are generally entitled, and thereby no exclusive claim is established 
in favour of anyone in particular. 

Modern scholars have advanced several definitions for haqq, vary 
ing in respect of the emphasis that they place on its different 
elements. Some of these definitions view hagq from the perspective 
of hukm shar‘, while others tend to emphasise the concept of public 
interest (maslahah). To avoid engaging in technicalities, I shall quote 


ation of or power over so! or a demand addressed to another 
party which the Shariah has validated in order to realise a certain 
benefit’” 


In this definition, exclusive appropriation (ikhtisés) precludes 
things which are merely permissible, that is, the mubahat, from the 
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cof agg. A right must also be validated by the Shariah, and this 
paar vn al potion vt et 


selves but the means to certain other objectives, and these are the 
benefits (al-masalih) in pursuit of which the acts have been validated 
in the first place."* Thus we understand that in Islam, norwithstand- 
ing the fact that hagg is essentially an individualistic concept, the 
rights and interests of individuals are subservient to higher values, 
such as justice and maylahah. 

The power (sulfah) that is established by hagq may be over a 
person, such as the right of custody (hadanah) over a child, or it may 
be over a thing such asthe right of 2 legal cir to a share in the 
estate of his deceased relative. However, due to the overriding 


pel sioearieap etn Similarly, the owner of property is not 
entitled to destroy it without any useful purpose. To do so would 
violate the basic objective of the Lawgiver and of the maslahah on 
which it is founded. 
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2. HAQQ AND HUKM 


The scholars of the roots or sources of Islamic law (wil al-figh) 
discuss hagg and its varieties under the general subject of hukm shart, 
which concems Shariah laws and values." Hukm is a broad subject 
which comprises a variety of concepts, including commands, prohi- 


constitute the sum total of God's communication to mankind, The 
Qur'an has however, in turn authorised those who are in charge of 
affairs, the wli'l-amr, to issue alskiim. 

Hukm is the cause (sabab) of hagq, in that the latter originates in 
the former, but hagq and hukm are not identical. In other words, 
thagg isthe result or effect of hukm. In ul al-figh, hukm is defined as 
fires restate areal Mer rien Secleahcre dale 


legally competent person’ (mukallaf), which may consist of a 
demand, aa OmGc ere entnat (al-wad’).” This definition is 


SEE uR NGS Wieaie Fussaay Goren eae oe 
it constitutes either something obligatory Loreal or something 
totally forbidden (handm). But, if the demand does not have an 
absolute emphasis, then it constitutes either what is recommendable 
{mandi oF or what is reprehensible (maknih). An option (takhyi?), on 

other hand, leaves the individual at liberty to do or not to do 
something, and the hukm that is so produced is known as mubah. An 
‘enactment (al-wag') is neither 2 demand nor an option but an objec- 
tive exposition of the requirements of a hukm which designates 
something as a cause, a condition, or a hindrance to something else. 
This aspect ensures that a hukm of the Shari‘ah is properly applied 
only when its cause (‘illah) is present, all the necessary conditions 
(hurt) falflled, and there is nothing to hinder iss proper enforce- 
ment.” The fact that ‘rights’ are, for the most part, subsumed under 
the general subject of hukm shar is soaep insofar as it suggests 
thae rights in Islamic law originate, directly or indirectly, in the clear 
injunction of the Shariah. 

‘As noted earlier, lhukm has a wider definition than hagg, as it is not 
confined to regulating relations among individuals in society, which 
is the main theme of hagq, but also regulates relations between man 
and his Creator. This last meaning is often subsumed by the juristic 
concept of hagg Allah, but in reality hagg Allah is a hwkm more than 
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isa ight. Thus, appears that every right acl it bulk 
bur that every hukm does not necessarily consist of a right. This ca 
be seen more clearly, perhaps, in the case of hukm wad'f which ma 
expound a certain aspect of a hukm taklifi,” but may not create 


{8 also expresses basically the same idea when he states that i 
Bn hemo nih of man nolan om the 


sori “wlama’ Geen enchant seg eee | 
spoken of public rights a such as ‘freedon 
honour, and ownership’ Pires wva'l‘igmah we’ lem ) 
the baie igh of every human being” while others have ‘ 
the right of basic right and an ‘exclusive appropri 
tion’ (ikhtisds hajiz) of RSs owns Le uni iste kere gt 
Islamic law fall under the category of so-called duty-oriented right 
Although Muslim jurists do not apply such a classification, th 
tendency in Islamic law to unify right and duty under the sing! 
concept of hukm, and then to seek a balanced orientation of bot 
under the general concept of justice (‘adl), indicates an emphas 
coward integration. Many rights in Islam are in fact duty-oriente 
rights, for example, the father's right to discipline his child is in rea 
ity a duty, Likewise is the right of a guardian in respect of requirin 
equality in marriage (kata) for his ward, which in fact ensures thi 
the prospective spouse is a suitable match.” 


3. RIGHT AND JUSTICE (HAQQ AND ‘ADL) 


I have noted the tendency in the Shari‘ah toward integrating righ 
and obligations into the broad concepts of hagg and hukm, and als 
the view that a balanced implementation of rights and’ duties | 
governed by the Qur'anic standards of justice, The usage of hagg i 
the Qur'an is inextricably linked with justice which is, in fact, on 
of the Qur’anic meanings of agg. We know, of course, that justic 
in any legal system is concerned with the correct implementation ¢ 
rights and duties, but the question here is of an organic integratio 
of these under the rubric of justice. This is something which 

arguably unique to the Qur'in and distinguishes the Islami 
approach as typically unitarian in comparison to other legal system 


n 
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As stated earlier, the Shariah does not seck to eliminate the distinc- 
tion between rights and obligations, nor does it, on the other hand, 
emphasise this distinction in the familiar pattern of a modern consti- 
tution. sayaitipiapanpr af wloamyripsturri tempera 
of ‘adl, so much so that they become, in principle, an extension of 
one another. While I noted that hukm subsumes both rights and 
obligations, the relationship between hukm and ‘ad! is also one of a 
means to an end. Hwkm is the means toward ‘adl, as is hagg the 
fulfilment and realisation whereof, in both of its dual capacities of 
tight sod obligation, is predcaned upon "all Thos, Ikan secs to 
establish justice through the enforcement of hukm shar’, which is at 
the same time expected to mean the proper fulfilment of rights 
duties. ‘The Qurta’s ubiquitous emphasis on ‘ad! makes this clearly 
‘one of the cardinal objectives of Islam and an overriding theme of 
here 


core and essence of Islam itself. “We sent Our Messengers with clear 
signs, and sent down with them the Book and the measure so that 
people should practise justice.” (LVII:25) 


Steals sti thas i, dy ey si id 
Perec 


‘The phrase ‘Our Messengers’ suggests that justice has been the goal 
of all revealed religious guidance throughout human history. This 
emphasis on justice implies its innateness and universality. 


believers! Stand out firmly for justice as witnesses for God, even if it 
be against yourselves, jparents or relatives, and whether st concern 
the rich or the poor... (IV:135) 


oe ha lige bidy Sls B35 Il gall 
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and let not the hatred of people wrong you into being unjust. (V:8) 
Aaa Vi pe 3 5s SE 


and when you judge among people, judge with justice. (IV:58) 


ih 8 i A 


The Qur'in also enjoins Muslims to be just towards non-Muslims, 
specifically those who are not oppresve and have not committed 
acts of aggression against the believers. 


God does not forbid you from being kind towards, and dealing justly 
with those who fought you not abot the faith and did not drive you 
Eom your kanes. XS 


& od 3 Shit J cel op at a 
fed ds 0595 85 Syke of SAM 


In a recent address given at the International Islamic University, 
Malaysia, the Chief Justice of Pakistan, Muhammad Afzal Zullah, 
azempted to seatain a cerain onder of pricy in the value and 

ef structure of Islam. He proposed that if there were three such 
values which commanded absolute priority, these were tawhid, 
risdlak and ‘adl, that is, belief in the Oneness of God, in the truth of 
Mubammad’s & prophethood and in justice. The speaker then 
added that the order of priority in this scale had became the subject 
of deliberation bewcen himself and one of the other judges of the 
Supreme Court of Pakistan, and both had agreed that, owing to the 
high profile that ‘ad! is given in the Qur'an, it should preced 
risalak, and as such it was to come next to tawhid.” This would 
warrant the.conclusion that ‘ad! is a fundamental right of everyone 
without any discrimination whatsoever. When we recognise the 
basic unity of purpose in ‘adi, hukm, hagq, and wajib, there remain: 
no objection to 2 functional distinction between the various right 
and their division into categories according to the nature of eack 
particular right, and the weight and character of affirmative evidence 
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that is found to support it. 
As standards of justice in the Qur’in transcend all levels of 


‘ prehensive approach 
pear that rights and obligations be integrated. At 
Pent, many modem cottaos there geen ep 
a lary ven betwoca igen sod obligations, and then a 


commitment of varying degrees to the pursuit of one or the other. 
Gin the ether nad, the Coren approsch ‘to jos bs typically 
unitarian. In Islam, ‘and obligations are naturally to 


‘adl, and yet are subsidiary to the essence of justice itself. Thus justice 
is not identical with rights, for if it were then it could simply be 
waived by anyone who had a claim to it. As a concept, justice is 
more objective shan thet, and it ve of che bss which ‘rights’ might 
entail in favour of their bearer, 

Insofar as it relates to the binary division of rights into ‘the right 
of God’ and ‘the right of man’, Islam seeks to establish an objective 
balance between the two, protecting the interests of both the indi- 
vidual and the community under the umbrella concept of ‘adl. 
Contrary to the philosophical orientations of individualism, liberal~ 
ism, and socialism, the Shariah does not seek to emphasise the one 
at the expense of the other, ‘Adi itself is the philosophy of Islam and 
this necessitates an integrated and unitanan approach toward rights 
and obligations,” 

Within the general framework of ‘adl, the precise adjustment of 
rights and obligations in favour of one or the other may be open to 
other interests such as considerations of public policy and maslahah, 
insofar as they remain in harmony with the Qur’anic scheme of 
values. Therefore, placing emphasis on a particular right or obliga- 
EE Fore SS tae Soa tile eee 
mately reflected an integrated approach to justice, a greater 
refinement of ijtihdd, and a better accommodation of the legitimate 
aspirations of society. 


CONCLUSION 
It would appear that many aspects of hagg in Islamic law were devel- 
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even if they are not mirror-image reflections of each other, ar 
although they are not always correlative in that one can exist wit 
out the other, non-correlative rights and duties are neverthele 
specific exceptions of a marginal rather than a central significance. 

‘The analysis I have presented here and in Part One supports t 
primacy of hukm and wijib over hagg in Islamic law, but neither 
these has ever meant relegating hagg into insignificance. Nor has 
deterred the ‘wlama’ from paying exclusive attention to developit 
the various aspects of hagg, such as its causes (asbab); varieties ar 
classifications; its uses (isti' mal and abuses (ta‘assuf ft isti'm 
al-hagq); the fulfilment of a right (istfa’ al-hagq); and the terminatic 
‘of a right (ingida’ al-hagq).” I have also developed a certain perspe 
tive on the relationship of hagg with ‘ad! under the unitari 
influence of tawhid, and I have, in the same light, discussed dl 
recognition of fundamental rights as 4 separate category in Islam 
law. 

Western jurists are divided on the relative significance of ‘rig) 
versus ‘duty’. Wesley Hobfeld was not the first, for example, 
recognise ‘right’ as a very ambiguous term. In his work, Fundamen 
Legal Conceptions, he elaborated this theme to a greater extent thi 
have his predecessors. In his view, a right is an advantage, and 
such is a general concept as compared to a duty which is specific. 
person under duty must be told specifically, not in general tent 
what he may or may not do, But a right to life and property, st 
able as it is, is very general and may be correlated with not one, b 
a long catalogue of duties. To correlate a right with a specific du 
is, therefore, not always self-evident, as this relationship, certain as 
is, can be either clear and immediate, or dilute and remote. Wi 
this in the background, Western thinkers have advanced two diffe 
ent theories, one of which advocates the relative primacy of rights 
the origin of duties. The opposite theory is often referred to as th 
of redundancy of rights: ‘Whether we speak of rights or duties is 
the end of the day merely a matter of perspective or style since not 


a 
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denying the substance or the two-party relationship of either. It is, 

perhaps, due to the correlativity of right and duty that 

of one must of necessity mean a corresponding recognition of the 
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to another, the enactments which are discussed here do not differ a 
great deal, and may, therefore, be regarded as representative of the 
general approach of Malaysian law to the issues of our concem. 
‘These provisions also serve as an example of how a basically moral 
tenet of the Shar‘ah has been made the subject of legislation. 
Broadly speaking, teaching a false doctrine may perhaps fall under 
the category of a reprehensible act (maknih), but the head of state has 
powers under the Shar‘ah to legislate on such matters, and to impose 
a total ban on what is maknih should this prove to be beneficial and 
in the interests of good government. For example, the Selangor 
‘Administration of Muslim Law Act, 1952 (as amended by the 
Administration of Muslim Law (Amendment) Enactment No. 9 of 
1983), which is also applicable in the Federal Territory of Kuala 
Lumpur, provides the following under the heading of ‘false 
doctrine’. 


Whoever shall teach or publicly any doctnne or perform 
act to the Mudim religion in any mannet contrary 
to the Muslim Law shall be guilty of an offence wath impris- 


This provision also appears in foto in the 1965 Administration of 
Muslim Law of Perak (§. 169.1). But the Perak Enactment goes on 
to add in subsection 2 of the same section that in the case of a person 
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who is convicted of a false fatwi, or teaching, and has printed 
published any material to which the conviction relates, the mate 
ited and 


ringgit 
both’. The next clause in the same section is concurrent with that 
the Perak provision on the forfeiture or destruction of the mater 
to which the conviction relates. a 

‘These provisions are broad enough to comprise the propagati 
of fae doctines and teachings dat parake of herery (Hai) 
transgression of the principles of Islam. There may be cases 
fir gence res centered et mrh as 401 
instances of bid'ah may also claim co be a true interpretation 
Muslim Law on matters which may not have any precedent in t 
established Shart‘ah. However, it seems correct in principle that t 
law should operate on the basis of certainty, and that penal senteni 
can only be justified in cases of proven violation of the principles a 
doctrines of Islam, This is also the test in the Administration 
Muslim Law Enactment of Perak which provides a maximt 
imprisonment of six months and a fine of five hundred dollars 
any person who may be involved in the publication, printing a 
dismburion of books and documents which are found to eont 
‘any matter contrary or repugnant to the true tenets of Islam or 
any awl ed au 68. The phrase ‘true tenets of Isla 

this section would appear to go beyond obvious levels of ‘rept 

and would seem to authorise probing into the veracity, 
otherwise, of a dubious claim to truth. Be that as it may, the 
here does not seem to concem itself with genuine scholarship 
even with the speculative, but otherwise sincere, exposition 
doctrines. I also note here that instances of violation are not alw: 
expected to be complex or difficult to identify. 

The provision of Section 169(1) of the Perak Enactment \ 
recently invoked in a case which was given publicity in ¢ 
Malaysian press. According to one report, Haji Mohamed, a grad 
ate of al-Azhar University who taught at an Anglo-Chinese Sch 
in Perak, and was the leader of a religious group, was jailed | 
deviant teachings, He was found guilty of having ‘taught his follo 
ers that there was no Friday in the Qur'an and the lunar calendar 
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[noc] tha it wos agaist ilar teachings to devigrane that particular 
day for congregational prayers’. He was also charged with giving 


onment for denying an established principle of Islam which has been 
consistently practised by the Muslim masses through unanimous 
consensus. Moreover, there is a chapter in the Qur'an bearing the 
title etnelog or ‘The Congregation’, which contains a passage 
the believers as follows: 'When the call to the prayers on 
Friday (nin yum onal is given, then rush to the remembrance 
of God and abandon trading ...'. (LXII:9) In the face of a clear text 
ea igen faastoeet cxercsiogely el tae igescice by 
‘Muslims, there would seem to be little room for any divergent inter- 
pretation of the kind Haji Mohamed attempted to propagate. 

At around the same time, in August 1991, the Malaysian National 
Council for Islamic Affairs, which is attached to the Pame Minister's 
Department, issued 3 circular to all Government Departments which 
communicated the decision to ban the publication and propagation 
of a book written by the Darul Argam leader, Ustaz Ashaari 
Muhammad. Bearing the title Aurad Muhammadiah Pegangan Danul 

‘Anam, this publication, although basically a prayer book, also 
contained controversial teachings on certain aspects of the faith. The 
reasons given for the ban on its circulation included the following: 


(a) The book claims that Shaykh Suhayms, the founder of Aurad 


(b) Te also claims that Shaykh Suhaymi is not dead but has disappeared, 
only to reappear as Imuim al-Mahalt (ie, the Messiah). 


(©) The book modifies the ‘confession of faith’ (shahiidah) in such a way 
38 t reflect Shaykh Suhaymi as Khalifah (wuccessor) to the Prophet 
Muhammad, [the] Khulafa’ 


Furthermore, the circular pointed out that the followers of al- 
‘Argam firmly adhere to the teachings of their leaders and claim that 
the success of the Darul Arqam Movement has been due to the 
blessings of Awrad Mukammadiah. Consequently, the Government of 
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Malayia imposed a ban not only on the book, but on all Daru 
Argam propaganda activities within government ts? 
‘Once again we note that claims of direct contact with the Prophe 
Muhammad 4, or claims of the supernatural nature of Shaykh 
Suhaymi are not entirely new. Some of these claims, especially the 
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ON FITNAH 


A Glance at Modern Law 


Ea Sel of ech and epee 
tions on this freedom. This is, in principle, a correct approach in that 
nly parliament has been granted mich powers, but the list of restric 
that parliament can impose is wide-ranging. Parliament may 

ths by bmg onthe edo perch whnever eons 
it deems necessary or expedient in the interest of the security of the 
Federation. This includes: friendly relations with other countries; 
public order or morality; restrictions to protect the privileges of 
parliament, or to provide against contempt of court; defamation; or 
incitement to any offence (Art. 10). Further restrictions are envis~ 
aged, under clause (4) of the same Article, which provides that 


of the provisions of the Sedition Act, 1948. One of the participants, 
Shad Firdgi, reviewed the Sedition Act in his paper entitled ‘Laws 
Relating to Press Freedom in Malaysia’. He observed that the 
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concept of sedition in Malaysia was much broader than in tt 
United Kingdom, Ireland, India and Australia, A Malaysian lawy! 
was, therefore, unable to give a clear definition of what constitut 
free speech and what constitutes sedition, with the consequent effe 
that ‘this legal uncertainty is very much in favour of the prosecutor 
Under the Sedition Act of Malaysia, sedition could be committed i 
any one of the following ways: inciting disaffection against an 
Malay Ruler or government; inciting unlawful changes to any lawt 
matter; inciting contempt for the administration of justice; raisin 
discontent among the people; promoting ill-will between races « 
classes, or questioning ‘sensitive issues’ such as citizenship, 

national language, special privileges of Malays and natives of Saba 
and Sarawak and the status of the Malay Rulers. Section (3) of th 


political criticism; it means the absence of affection, and the presenc 
of disloyalty, enmity, and hostility. To “excite disaffection’ in rel 
tion to the government refers to implanting, arousing or stimulatin 
in the minds of people a feeling of antagonism, enmity and dislo 
alty which tends to make the government insecure.’ ‘The law dos 
not proscribe honest and reasonable criticism of the governmen 
which is generally regarded to be beneficial: ‘It is of course true thi 
the greatest latitude must be given to freedom of expression. | 
would also seem to be true, as a general statement, that free an 
frank political discussion and criticism of government polici 
cannot be developed in an atmosphere of surveillance an 
constraint." The fact remains, however, that restrictive legislation o 
freedom of speech is quite elaborate. Some of the provisions of th 
Sedition Act are also reiterated in the Malaysian Penal Code (| 
298A) which penalises unlawful utterances and publications thi 
cause disharmony, disunity, enmity and hatred. In another pape 
presented at the Kuala Lumpur Conference on Freedom ¢ 
Expression, the author Lee Min Choon commented that some « 
the restrictions imposed under the Sedition Act ‘may be unreason 
able’. The writer further pointed out that judicial construction an 
elaboration by the judges has not helped matters. One particul: 
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judicial remark on the meaning of ‘disaffection’ (quoted above) was 
thus analysed, and the assessment it invoked from the writer was that 
oo np ITT aT 


any 
object held sacred by any class of persons, with the intention of 
thereby insulting the religion of any class of persons’ is thus liable to 
maxignun imprionment of two year or wth fine, or both (f. 295). 
A subsequent section of the Penal Code provides the following: 


Wososans by sports, oes spoken se waite, oc br signs ox by vals. 


€ cccsay, baeosd oe Mil xian phounch of ealigion Doce 
or groups of Sos prodiaaing te caine Ur ldieroux rehgions roll ba 


inshed with imprisonment for a term which extend to three 
Fear, or with fine or with both (§ 298A) 


Under the Printing Presses Publications Act, 1984, malicious publi- 
cation of false news is an offence which renders ‘the printer, 
publisher, editor and the writer thereof’, upon conviction liable to a 
maximum imprisonment of three years or a fine ‘not exceeding 
twenty thousand ringgit or both’ (§. 8A). The next clause in the 
same section clarifies the position with regard to malice, which is to 
"be presumed in default of evidence showing that, prior to publica- 
Bria ceca hook easonathe meneerrs overly note ie 


mThe Constitution of the Islamic Republic of Pakistan, 1973, 
grants freedom of speech and expression ‘to every citizen’ and it 
protects freedom of the press. were it goes on to provide that 
these freedoms are subject to ‘any reasonable restriction imposed by 
law in the interests of the glory of Islam or the integrity, security or 
defence of Pakistan ... public order, decency or morality ... [and 
guarding against] defamation or incitement to an offence’ (Art. 19). 

In a commentary on this, Muhammad Munir points out that by 
virtue of this constitutional provision, all laws relating to the defence 
and security of the country, for instance, laws relating to the 
suppression of mutiny and internal rebellion, and laws relating to 
sedition and treason will be held valid even if they impose restric 
tions on freedom of speech, provided the court is satisfied that the 


280 FREEDOM OF EXPRESSION IN ISLAM 


: ~ 
pate relation berween dhe law and the security of the State’ Whik 
commenting on the reference in the same Article to public order, 
Munir adds that words which promote enmity enmity between classes may 


Sr cc cueeell ervoanedates ectl exvieee’ Bast hott: constitu- 
tional references to morality and decency normally contemplate 
restrictions on obscene and prurient publications. 

Another modern law offence which relates to the Sharf‘ab 
concept of fitnah is contempt of court and contempt of parliament 
both of which are recognised as statutory offences in the legislatior 
of many Muslim and non-Muslim countries. Under Common Law 
any speech or conduct, whether within the courtroom or outside 
that tends to the authority and administration of the law inte 
disrepute or ii with court proceedings is a contempt of court. 
If, for example, the lawyer or the witness addresses the court in ; 
manner that compromises the dignity of the court, the presiding 
Ship sd cree ery eaten eg apr eens 

In England, the overriding aim of the law of criminal contempt i 
to exture that the jury is not exposed to prejudicial informatio 
prior to issuing its verdict. Hence, when the mass media publishe 
material i the coure of jury tal which could prejudice the jury 
the publication may be held to be in contempt of court. Contempt 
Canes Urces rine fortatctlons eaiuSed ah vice ise Ira ioaee 
entirely governed by the discretionary powers of the judges whe 
tend to exercve unrestricted power in the matter of deciding whet 

newspapers and others are guilty of contempt. 

Titre Pederal Gocatianion of Mabspas penviles bar ths Sepreat 
Court or High Court shall have the power to punish any contempt 
of itself (Art. 126). The procedure for contempt proceedings in th 
Supreme Court is governed by the Rule ofthe High Court, 1980 
and similar rules regulating proceedings of the Supreme Court. Ir 
addition, the court can adopt summary contempt procedure on it 
own motion in cases where it is urgent to act immediately agains! 
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the Attomey-General or any private party may initiate the contempt 


Proceedings. — 

The discretion of the court in punishing contempt of court (and 
contempt of law) has, however, been regulated in Malaysia insofar 
as it relates to the Shari‘ah courts. Thus, we find in the 1988 Shari‘ah 
Criminal Code Enactment of Kedah, 1988 (and its equivalent 1985 
Enactment of Kelantan), provisions which specify a maximum term 
of imprisonment or equivalent fine for contempt of court, Section 
31 in each of the two Enactments thus provides: 


Any penon who fails to comply with, contravenes, objects to, derides 
oa A sparen meptprg flares r-remgeaps erator 
not exceeding one thousand ringgit or to imprisonment for 4 term not 
exceeding one year or both. 


The Kedah and Kelantan Enactments also make liable to imprison- 
ment of up to six months anyone who ‘derides or despises any law" 
which is in force in their respective states (§. 18 and §. 28 respec- 
tively). 

Furthermore, legislative enactments on the administration of 
Muslim Jaw in the various states of Malaysia contain provisions on 
contempt of religious authorities. Consequently, anyone who is 
found guilty of contempt of the lawful authority of the Sultan as the 
Head of Religion of the State or other officials of the Council of 
Islamic Religion are liable to imprisonment for up to one year and 
a maximum fine of three thousand ringgit (the exact quantities vary 
in different states. Cf §§. 171, 207 and 32 of Administration of 
Muslim Law Enactments of Selangor, 1983, Terengganu, 1986, and 
Kedah, 1988, respectively). 

‘While summarising the Malaysian law, Professor Ahmad Ibrahim 
writes that in Malaysia both the executive and the judiciary have 
ample powers to deal with criticism which exceeds the permissible 
limits, The courts can punish for contempt any criticism which they 
consider to be lacking in reasonable courtesy and good faith. The 
executive can act under the Sedition Act and can also have recourse 
to the powers of detention under the Internal Security Act. The 
right to free speech is therefore limited. It ceases at the point when 
it comes within the category of mischief as defined by the Sedition 
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Act or the Internal Security Act, or when it is considered to be i 
contempt of court.” 


B, OBSCENITY 
The test of obscenity in an old but basic Engh legal decision w 


to the 

Malaysia has, ae aie tail ie Bae cere la 
con the basic concept and defniion of obscenity and obscene publ 
cation, Malaysian legislation on this subject is, however, scatters 
and provisions relating to it are found in several statutes includin 
the Penal Code, the Printing Presses and Publications Act, and_th 
‘Cinematography Act, The Penal Code makes it a punishable offenc 
for anyone publicly to exhibit, sell, distribute or in any manner 
Si Se ae 
paper, drawing, painting, representation, of figure, or any obscer 
‘object whatsoever’, oil te ote te Woes tereeeeerear ca 
to three years, or fines, or both (§. 292). However, obscene ac 
which are committed in public places “to the annoyance of othen 
‘obscene songs, ballads and words ‘in or near any public place’ a 
punishable with a maximum imprisonment of three months, or wit 
a fine, or both. (§. 294) 

‘The Printing Presses Publications Act, 1984, grants the Interi 
Minister of Malaysia unlimited discretionary powers to ‘contr 
undesirable publications’ by an order which is to be published in th 
Gazette. The Minister may thus ‘prohibit absolutely or subject | 


months impr 

1985, and of Kedah, 1988, under both their respective Sections 6, 
bearing the title "Usterance of Indecent Words’, provides the 
following: 


The Kedah and Kelantan Enactments also penalise indecent acts 
by anyone who ‘commits in a public place any act or behaves in an 
indecent manner which is contrary to hukm syarak’. The acts s0 
committed carry upon conviction up to six months of imprison- 
Tieniyteatiniars becom acemod egk cokes Aas 

‘The Pakistan Penal Code prohibits possession, production, sale 
and distribution of “any obscene book, pamphlet, paper ... or .. any 
obscene act in any public place ...". The offence so committed is 
punishable with imprisonment ‘which may extend to three months 
or with fine or with both’.”” The question of providing a precise 
legal definition for ‘obscene’ has remained unresolved. In ‘re D. 
Pandurangan and Another v. State Prosecutor’ (1953) (Criminal Law 
Joumal, p. 763-64), the High Court of Madras considered the pros 
ecutors’ argument that certain pornographic books were obscene 
and fell within the mischief of 5.292, Indian (also Pakistan) Penal 
Code. The court identified the main problem as follows: 


‘The word ‘Obscene” is not defined in the code. The natural and ordi 


expressing or 
delicacy, purity and dec 
language, obscene picture{s} ... lustful ideas, 


284 FREEDOM OF EXPRESSION IN ISLAM 


of ‘obscene’, the cour 
i 


question of fact in each case whether a particular book falls withi 
the meaning of this word. In this case a perusal of the book wil 


ency 
and ‘morality’ have a much wider signification under the penal lav 
of Pakistan than “obscenity'.* However, in the absence of a clea 


cency’ and ‘immorality’, the difference between these concepts i 
not as self-evident as Munir has tended to suggest. Unless th 
concepts in question are given a definition, it would seem difficul 
to consider the scope of one as being ‘much wider’ than the other. 
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APPENDIX IV: 
ON BLASPHEMY 


A Glance at Modern Law 
with Special Reference to Malaysia 


Although Malaysia does not claim to be an Islamic state, Islam has a 
visible presence both in the Constitution and the social reality of 

. Islam, side by side with Malay custom (adat), could be said 
to be among the strongest forces in society. It is partly due to the 
presence of sizeable minorities of Chinese (about 30%), Indians 
(about 10%) and others (about 10%) that Malaysian leaders describe 
their country as a multi-religious and multi-cultural society. This 
has, in turn, provided the government with a case for its secular 
orientation. Muslims constitute about fifty per cent of the popula- 
tion and the Malay rulers or sultans must necessarily be Malay, 
professing the religion of Islam. There is, however, nothing in the 
Constitution which provides that the Prime Minister or any 
Minister or Federal high officials must be Muslim.' The Federal 
Constitution declares Islam as ‘the religion of the Federation’, and 
also provides that ‘other religions may be practised in peace and 
harmony in any part of the Federation’ (Art, 3(1)). Article 11 of the 
Federal Constitution provides that every person has the right to 
profess and practise his or her religion and, subject to clause (4), to 
propagate it. Clause (4) provides that ‘state law and in respect of the 
Federal Territories of Kuala Lumpur and Labuan, Federal Law may 
control or restrict the propagation of religious doctrine or belief 
among persons professing the religion of Islam.’ The state legislature 
may consequently fake the necessary measures to protect Islam 
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constitution” is also seen in the form of the oath taken by the Yar 


times protect the religion of Islam and uphold the rules of law an 
order in this country.” In response to the suggestion that Islamic la 
is not recognised in Malaysia, as it is not included in the definitio 
of law in Article 16 of the Constitution, the same author is of th 
view that, given a more positive attitude to matters of interpretation 
it can be argued that the definition of the law in question uses th 
term ‘includes’, and so can be extended to embrace the Islamic law 
‘Ahmad in 


tion, by 
Malaysia ‘that they are entitled under Article 3 (1) to lead their wa 
of life according to the teachings of Islam. If they wish to follow th 
Islamic Law and not the English Common Law, they should b 
allowed to do so.” 

As noted above, under the Federal Constitution, matters pertain 
ing to the religion of Islam are to be regulated by state enactmen 
(except for the Federal Territory). This is also the case with regar 
to the affairs of the Sharf‘ah courts which are governed by the sta 
enactments rather than Federal Law. With reference to blasphemy 
the Administration of Muslim Law Enactment of Selangor, 195 
(amended in 1983), which is also applicable in the Federal Territor 
a a Lumpur, nly contains provision on ‘contempt of rel 

The provision appear in part IX of the enactment whic 
bore Se th offences concerning the religion of Islam, an 
reads as follows: 

Whoever by word spoken or wien or by vsile representations insults 

or into to insult or into the 

ve “fete nao 

or A a 

issued by the President (of Rak Gouna or ude he the 

peeled ty mecdlerd rod ‘with impetionment for 


term not ‘months or with a fine thot 
2 tem act cecnding a or with a fine not exceeding one thou- 


The terms of this provision are broad enough to comprise 3 
words and acts of contempt against Islam, and as such, they are nc 
confined to blasphemy in particular. But blasphemy would sti 
remain the principal concern of this provision. The broad terms « 
the law here also extend to ‘attempts to insult or bring int 


f 
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contempt’ the laws and principles of Islam. 

‘The Terengganu Administration of Muslim Law Enactment 1986 
contains a similar provision on contempt of religion. But the offence 
so created here carries a heavier penalty. Section (209) thus reads: 


Whoever, whether orally or in writing or by any act or in any mannet 


ieewineed eabees wane terete ee 


Like that of the Selangor Enactment, the scope of this provision 
is ako wider in that tt not confined ro Uasphemy bur comprises a 
range of contempeuous aca, including contempt of the reiyious 
edict (fatwa) of an authorised religious officer. Since blasphemy is the 
most objectionable of all forms of contempt to religson, it would be 
expected to carry the maximum punishment that is supulated in this 
enactment. 
‘The Shari'ah Criminal Code of Kedah Enactment (No, 8 of 
1988) has a general provision on the ‘utterance of indecent words’ 
which reads as follows: 


enon who in anyplace, willy wen or diveminsey any word 


Any 
wh to Hukum Syarale and likely to cause a breach of peace 
Seales ea stace od tual o Bate oa comeetor to as 


exceeding one thousand fof fo impnionment for a term not 
exceeding six months or both (5. 6) 


‘Once again, the wording of this Section is broad enough to 
comprise not only blasphemy but also bid‘ah or any distortion of the 
principles of the established Shari'ah. Be that as it may, and minor 
variations apart, these provisions are fairly representative of the laws 
of other Malaysian states. Section (6) of the Shari‘ah Criminal Code 
of Kelantan, 1985, for example, is identical with the foregoing 
provision under Kedah law. One year of imprisonment under the 
law of Terengganu and six months in most other states, an equiva~ 
lent fine in each case or both, would thus seem to be the standard 

punishment for contempt of religion including blasphemy. The 
Tose Administration of Islamic Religious Affairs Enactment of 
‘Terengganu contains a provision which carries the more specific 
title of ‘contempt of Qur’anic verses’ and the offence in this case 
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carries a heavier penalty. Section (206) thus reads: 


‘Whoever, whether orally or in wniting or by any act or in any manner 
whatsoever, treats with contempt, of causes t0 be treated with contempt, 


The equivalent provision to this in the 1952 Selangor Enactmen 
is entitled ‘misuse of the Koran’ and although slightly less emphatic 
in tone, it contemplates the same offence, which is punishable in the 
Federal Territory and Selangor with ‘imprisonment for a term no 


verning ‘any regarded 
As to whether the perpetrator of the said offence would still be 


regarded as a Muslim or is an apostate, the Terengganu Enactmeni 
provides is (h es Islamic 


pana levy lcew aye eget murtad 
apostate), syinik (polytheist) or an infidel." (§, 205.) The next clause 
in the same Section also provides that, ‘No person, except Hakin 
Shari shall decide’ whether a person professing the religion of Islam 
has become an apostate or infidel. The term "Hakim Shari’ her 


Malaysian large 
of non-Muslims, Chinese, Christians and Hindus live side by sid 
with their Muslim compatriots, and where everyone is exposed tc 
each other's divergent religious and cultural influences, it is nc 
surprise to find that che lw takes 2 serious stand on the question o 
unfounded charges of blasphemy and infidelity. The Terenggant 
Enactment thus provides further that anyone who contravenes th 
provisions of Section (205) and declates another an infidel, apostate 
or blasphemer commits an offence punishable with ‘a fine no 
exceeding five thousand ringgit or with imprisonment not exceed: 
ing three years or with both’ (§. 205.3). 

A similar provision exists in the 1952 Selangor Enactment whick 
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fenders the issuance of religious edicts by unauthorised persons, 
including religious scholars and leaders, into a punishable offence. 
‘This enactment is explicit on the point that issuing 2 fatwi in matters 
pertaining to offences against the religion of Islam is the sole prerog- 
ative of the state religious authorities. Persons who may issue such a 
‘fatwa are the State Mufti or anyone who acts under powers conferred 
by the religious authorities of the state, namely, the Sultan and the 
Religious Council. An unauthorised person who issues a fatwil is 
consequently liable to a punishment of up to six months of impris- 
onment or a fine not exceeding ‘one thousand dollars or with both’ 
(6.168 - amended in 1983), eo 
broad doctrine of siydseh shariyyah, or Sharlah-oriented 
which authorises the ruling authorities to introduce such rul 
regulations as they deem necessary and beneficial. Given the sensi~ 
tive nature of the issues involved and the pluralist character of 
Malaysian society, the Malay Sultans and rulers in almost all 
Malaysian states have apparently been persuaded to adopt the policy 
of disallowing unauthorised religious edicts on matters pertaining to 
brant couctclry. coer 
Penal Code and the Code of Criminal Procedure 
was tasidediasic ts Lis pesmtcos Gemal'zu wtiey and 
they now contain provisions which make any utterance that implies 
‘ct to the Prophet of Islam &, or to any member of his family 
(i.e. the ahl al-bayf) o his Companions, as well as words of contempt 
concerning the ceremonies and rituals of Islam (sha‘d'ir-i Islim) into 
a punishable offence. The amended version of the Penal Code thus 
renders the offence in question liable to death or life imprisonment: 


‘Whoever by words, cither spoken or written, or by visible representa- 
tion, or by any imputation, innuendo, or insinuation, directly or 

ce pepe elie Poe eS 
be upon bien) shall be with death, or imprisonment for 
shall also be liable to 


‘The offence here is obviously treated as a ta'zir offence which may 
be punished, in its most aggravated instances, by death. In other 
instances, the offence carries life imprisonment and a fine. The Penal 
Code also provides that anyone who ‘wilfully defiles, damages, or 
desecrates.. the Holy Quy‘ ..oran extrac therefrom shall be 
punishable with imprisonment for life" (§- 295-B). Furthermore, the 
penal code makes liable to a term euannenes ‘which may 
extend to three years, or with fine, or with both’, anyone who 
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‘directly or indirectly defiles the sacred name of any wife (umm 
tmumineen) oF merabers ofthe family able bid ofthe Holy Prophe 
mgr nao caplet re soeacees 


or both’ (§ 295-A). 
Blasphemy prosecutions are somewhat rare. I have known of on 
two cases which were reported in 1991: one in Indonesia and th 


Iraqi President Saddam Hussein.’ Under Indonesia's criminal code 
blasphemy carries a maximum of five years imprisonment. Th 
defendant was found guilty of ‘intentionally and publicly disgracin 
peal Hh ceelhetnceceory While announcing this, th 
presiding judge Sarwono sentenced the defendant to the maximut 
term of ree The judge added that because Arswendo ha 
apologised he was ordered to pay only 2,500 rupiah in cost 
compared with ten million rupiah of the fine which the prosecuto 
had demanded. The newspaper was also closed in October 199 


In paskise 1991 a blasphemy prosecution alo took place i 
Egypt, where the judicial authorities convicted a novelist, 
Hamid together with his publisher-distributor to eight years 
imprisonment each for blasphemy, which consisted of a fictionalise 
satire about the Prophet of Islam &. The case was tried in a specia 
security court in Cairo, and the sentences were passed under th 
anti-subversion law which included the publisher and printer 2 
accomplices. The reports do not give much detail but it seems tha 
this case was in many ways similar to that of the British author 
Salman Rushdie, who blasphemed against Islam in his novel ‘Th 
‘Satanic Verses, ‘Als’ Himid's publication, entitled Masafah fi “Ag 


1 
1 
: 
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: 
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dea een fs arene oe Nebo 
‘sequences of nature to the Prophet Muhammad 
Se sneehing te theme and context of Salman Rushdie’s novel. 

newspaper comments highlighted the point that it was unusual 
for this case to be tried by the security courts. For in the past, secu- 
rity courts in Egypt have almost exclusively dealt with political 
offences deemed threatening to the state. Sentences passed by the 
secuntty courts are appealable only to the Prime Minister of Egypt. 
Anti-religious publications in Egypt are normally treated under the 
provisions of the Penal Law no. 29 of 1982 which penalise offend- 
rs to a term of ‘imprisonment ranging from six months to five years 
and fine of 500 to 1000 Egyptian pounds’ (Art. 928). 

ed tm eal wep web lowe ca’ 


ou 
Hamid's behalf." Naguib Mahfouz, the 1988 Nobel laureate, wrote 
in a news column, just before the Hamid verdict was announced, 
that he and a number of other Egyptian writers were surprised at the 
severity of the sentence and the manner in which Hlimid was tried 
and prosecuted. Mahfouz wrote concerning this episode: “Would it 
not have been better to rationally analyse and eniticise the book and 


since the Middle Ages, attacked Islam?’ Be that as it may, itis quite 
vious that blasphemy can and does disrupt public onde, and incite 
large-scale hysteria and violence. It would appear that the Egyptian 
authorities were particularly apprehensive not to let this episode 
incite the kind of upheval that the world had just experienced 
following the publication of The Satanic Verses. Despite the fact that 
among the Third World nations Egypt has taken pride over its lively 
press and respect for freedom of speech, it seems certain that ‘Ali 
Himid and his associates had underestimated the sensitivity of their 
fellow citizens in Egypt over blasphemous attacks on the Prophet of 
Isham &. 

I conclude this section with reference to a case of apostasy in the 
Sudan under Numeini, in which the accused was tried and executed. 
Tt seems that the whole issue became enmeshed in the politics of 
crisis which made it exceedingly difficult for the courts to remain 
objective and impartial. This was the case of Mahmid Mubammad 
aha, the 76-year-old leader of the Muslim Republican Brothers, 
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who was executed in 1985 for his heretical views on aspects of Isla 


within weeks of Taha’s execution. As of the early 1980s, Numei 
had begun an Islamisation programme which was less than convin 
ing, and lacked public support. In an attempt to save his fledglir 
from imminent collapse, Numeiri turned to Islam and starte 
‘on a course of activities which were seen to be politically motivate 
and contrived. Because of theres of Numei's policy, mat 


. Another equally contre 
versial view that Tah advocated was the denial of the article of th 
Muslim faith concerning the finality of the prophethood « 
Muhammad &. Taha maintained that Muhammad & was a tru 
prophet but that he was not the last of the prophets. With regard t 
the pilgrimage to the Ka‘bah (Hajj), Tahi held the view that 
believer need not go to Mecca to pay homage to his Creator, H 
can perform a similar act of devotion anywhere at any time. Numei 
arrested him and many of his followers who were tried in Januai 
1985, ay tly for offences other than apostasy. Tahi boycotte 
his trial for offences against the Sudan Penal Code of 1983 and th 
State Security Act of 1973, as being illegal. On review, the tri 
court's judgement, which did not deal with apostasy, was replace 
by the higher court ruling which convicted Taha of apostasy, an 
sentenced him to death. In ruling Taha an apostate, the appellat 
court also relied on an ex parte civil proceeding that was brought i 
1968 by private plaintiffs offended by Tahi's opinions on Islan 
‘That case had resulted in a ruling that he was an apostate. The appe 
court also relied on declarations by al-Azhar and the Muslim Worl 
League. Numeiri approved the sentence and Taha was public 
hanged on January 18, 1985. One of the unresolved issues of th 
case was a reference to Articles 47 and 48 of the Constitution o 
freedom of expression and belief. The court did not address this issu 
and simply ignored the constitution.” 
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APPENDIX V: 
THE SALMAN RUSHDIE AFFAIR. 


Ever since Salman Rushdie’s novel The Satanic Verses was publish 
on 26 September, 1988, in the United Kingdom by Viking Pengu 
it has not ceased to arouse controversy, and has evoked denunci 
tion and protest among Muslims throughout the world. Musl 
communities in Britain and elsewhere demanded a ban on the s 
and publication of this book which was seen as deliberate a 
ee eee against The Satanic Ver 
escalated with remarkable speed and resulted in the death of fi 
people in Pakistan, and one in Kashmir in February 1989, T 
following month, two men, the imam of Belgium's Islamic comm 
nity and his assistant, were shot dead, and in June 1991 the Japanc 
translator of Rushdie’s novel was also killed in Tokyo. The afte 
math of Rushdie’s inflammatory publication has been “wid 
debated and publicised, whichis why 1 propose to be brief on 
factual coverage of events concerning this case.’ 

Siisielol fis responses har wil ravlow Tiare wraith op int 
(fatdwa) of the late Ayatollah Khomeini of Iran, those of the ‘ulan 
of al-Azhar University of Egypt, and the Islamic Law Academy 
the Muslim World League. I will also discuss the views of three inc 
vidual writers, namely, Shabbir Akhtar, Rafat Abmad, a 
‘Als'uddin Kharfifah who have each published a book on the subje 
and formulated responses which ment attention. 

The Satanic Verses reviles and defames the Prophet of Islam &, ¢ 
wives of the Prophet && and his leading Companions. The book a 
contains contemptuous passages concerning the Holy Qur'an a 
some of the cardinal values and principles of the Isami bith, 

Initially, 1 had directly quoted some of the blasphemous conte1 
of Rushdie’s novel concerning the Prophet & himself, his wives a 
Companions, but decided, upon revision, to report only indirec 
those outrageous expressions. His contemptuous remarks about G 
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and the Qur'an on pp. 363-64 are not only blasphemous but also 
fippant. To describe the Qur'tn, for example, as" hotch-potch of 
trivial rules’ (p. 363), smacks of ignorance about the Qur'an and the 
profound contribution it has made to civilisation, Rushdie's 
aspersions on the Prophet & on page 366, and the 
gratuitously indecent language he uses in reference to the wives of 

the Prophet a, the ‘mothers of the believers’ (ummahit al-mi'minin) 


doubt as to the extent of the author's insensitivity ~ an insensitivity 
which has caused offence and outrage beyond measure to countless 
millions of Muslims within and outside Britain, 

Rushdie has often claimed that The Satanic Verses was a fictional 
account, and that the question of truth or falsity cannot therefore 
properly arise. This assertion seems to have made little impact on 
critics like M.H. Faruqi, editor of Impact Intemational, who stated: "It 
doesn’t matter if it’s a fiction, a serious book, or a dream—the point 
is that che language should be decent,” Shabbir Akhtar’s remark, that 
‘The Satanic Verses ‘remains too close to actual Islamic history for 
Rushdie's claim to be convincing’, finds support in Rushdie's own 
statement, given in an interview in January 1989, where he said: 
‘Almost everything in those sections ~ the dream sequences ~ starts 
from an historical or quasi-historical basis... 

‘Another commentator, Galeyn Remington, has stated that 
Rushdie ‘manipulated his material in just the way that hurts; he 
played on Moslem sensibilities in a very knowing way’. John 
Esposito is also categorical in his assessment that he knew of no 
Western scholar of Islam ‘who would not have predicted that 
[Rushdie’s] kind of statements would be explosive’,’ Even before 
the out-break of riots and protest rallies that led to actual loss of life, 
Impact Intemational wrote the following report, soon after the publi- 
cation of The Satanic Verses: 


‘The Muslim community in Britain - and so would be others as informa- 
CE ate alaliny pcp model oor pe ap 
measure 


Diy ietavanea yer vaeotirpannes Penguin, has been 
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insensitive enough to lend its name to this extreme profanity.” 


sive to the 

Oe 14 Febery 1989, Aas Kanata ad ate 
which ‘the author of the book entitled The Satanic Verses, whic 
abuses Islam, the Prophet, and the Koran, and all those involved | 
its publication who were aware of its content, are sentenced | 
death’, ‘To this the Ayatollah further added: ‘I ask the Muslims of t 
world at large to swiftly execute the writer and the publishers, whe 
ever they find them, so that no one in the future will dare to abu 
Islam. Whoever is killed on this path will be regarded as a marty 


God 
Following the broadcast of Ayatollah Khomeini’s appeal ov 
Tehran Radio, the relatively moderate ‘ident of Iran, ‘A 
Khamene'i said, however, that ‘the ed man might still | 
pardoned if he repented and said, “I made a blunder”, and apol 
ieee ee deer re ee Rushdie issue 
worded statement in which he express 
pce pacer dt ay Hamemiary baler tei 


parts of the wodd are genuinely the publication of 
Reval pec rp he is tha thas occasioned to 

as we do in a world of faiths 
ths expenence has served 0 us that we must all be 1 of 
the sensibilities of others.” 


Ayatollah Khomeini issued another statement on 19 Februa 
which declared in no uncertain terms: 


ach pemleegs eager epee jous man of all 
lume, it is incumbent on to employ he has got, 
fis Ri and his wen to send om ts hell" 


The Ayatollah’s fatwa evoked mixed responses from the ‘ulam 
and Muslim leaders who expressed reservations over the wisdom | 
his verdict addressing the Muslims at large to kill Rushdie witho 


Terres 


areosrs 


eaearaes 


at 
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any reference to due judicial process. This was, the only 
procedural flaw in the Ayatollah’s verdict which the focus 
of media attention. But those who were exposed to media coverage 
of the whole episode would know that no serious Muslim commen- 
tator has challenged the basic validity of the Ayatollah’s fatwil 
Adjudication was generally viewed to be necessary if only to find out 
whether Rushdie was willing to repent. This was the view of the 
Chairman of the Fanwd Committee of the Azhar University, Shaykh 
Dr. ‘Abd. Allah al-Mashhad who said, in a statement concerning the 
death sentence issued by Ayatollah Khomeini, that ‘Islam requires 
the claimant to present evidence, and the defendant to defend 
himself either by counter evidence or by taking a solemn oath. 
Tsing a judgement in the manner it was {ssued in), denied such an 


ypportunity ... 

The Rector of the Azhar University of Egypt, Shaykh Jad al- 
Hagq, also advised quiet deliberation and adjudication, as opposed 
to mass demonstrations and sensational responses, which have, as he 

observed, only stimulated demand for the book and its distribution, 
The verdict, Jad al-Haqq added, shot up the sales of this book 

even the author's own wildest dreams." 

The Mufti of Egypt, Dr. Tantawi, the country’s senior Muslim 
authority, also officially confirmed the need for a full and fair trial: 
The court must ask the writer to explain his intentions so that its 
judgement is not influenced by misreading and misunderstanding. 
‘The accused, even if proven guilty, can seek clemency and forgive- 
ness." 

At its eleventh session held in Mecca, from 10 to 26 February 
1989, the Islamic Law Academy of the Muslim World League 
(Rabisat al-‘Alam al-Islamf) issued a statement on Salman Rushdie, 
‘The session, chaired by one of Saudi Arabia's most prominent 
‘ulama’, Shaykh ‘Abd al-‘Aziz fbn Baz, issued a six-point statement 
which declared Rushdie an apostate, and recommended that he and 
his publishers should be prosecuted under criminal charges in a 
British court, and that the Organisation of Islamic Conference 
should take up the case against them. The Academy similarly recom- 
mended that Rushdie should be tried in absentia in an Islamic coun- 
try under the rules of the Shariah, and that the decision, even if not 
enforceable, should serve the purpose of expressing the anger and 
denunciation of the Muslims over this affront. Furthermore, the 
‘Academy dismissed the expression of regret by Rushdie (made 
earlier on 18 February 1989) for the hurt he had caused to the 
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respective i 
ikl The St Yo eee ee 
Upsiceheneenr ipa areicnd parr npeanee issu 
a statement which actually denounced Rushdie's book as a flagr 


U Human Rights and its limitations on t 
freedom of speech, the statement stressed that 'this right is not to 
ccd the exe io Oe nor should Islam 

made the target in the name of freedom of expressio 


ignores 
conduct and respect for the sensibilities of over one billion Muslir 
‘The statement then calls upon all member states to take immedi: 
steps to ban the book and cause it to be withdrawn from circulati 
in their countries." 

As for the literary and artistic value of Rushdie's novel, Shab 
Akhtar has reached the conclusion that ‘there is nothing in 17 
a ee 

with modemity, and nothing to bring it into thoughtful cont 
with contemporary secularity and ideological pluralism’. Akhtar 
On to characterise the book a's calculated attempt to viify and 
der Muhammad’ &."” 

‘This is substantially confirmed by another commentator who s 
wos oe 

in people such that it ultimately opens their eyes 
poe Se spl yar ponent dir ere fy 
them. Rushdie’s book falls into the second category: "The igr 
rance, ndicule, humiliation and resentment that parts of this bo 
have nounshed will neither illumine the human condition nor op 
the minds and hearts of people on different sides of the great div 
between tradition and modernity."” 

Is it right for a man of letters to overturn basic social values in | 
name of art? This is the question Khalid Sayeed has raised: "If 1 w 
to tell you that I had a dream in which Hitler appeared and said 
had been maligned, that he didn't kill the Jews, and then I wr 
about this in lyrical prose, are you going to say to me that this i 
work of art and should be judged by different standards!"” 
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In his book, Hlukm al-Islam ft Jardim Salman Rushdie (Islam's verdict 
on the mes of Salman Rashi), ‘ALs'uddin Khardfih, one of the 

at Mubammad Saud Unive of Medina (curently of 
the International Islamic University, Malaysia), has summarised the 
views and doctrines of the leading schools of Islamic law and has 
attempted to ascertain Ruushdie’s position as follows: 


otherwise, of his repentance.” 


KharOfah explains that the preferred view of the Hanafl school is that 
repentance should be solicited over three consecutive days follow- 
ing conviction by a competent court, and that the death penalty is 
not enforceable prior to soliciting repentance. It is further stated that 

by an spouts ke thi (.. Rushdie) would be admis- 
sible to Imam Abd Hanifah. 

The Shafi's have held that pid years is admissible even in cases 
of repeated apostasy. They would require ‘someone like Salman 
Rushdie to recite the two testimonials of the cap (al- eabcaieinn) 
and declare his penitence and remorse for 

The of the Hanbali school poem Salman. 
Rushdie would be, Khardfah adds, to admit his repentance on 
condition that he declares this clearly, recites the two testimonials, 
and clearly expresses his aversion to what he has done. In the mean- 
time, it is required to discipline the apostate with a stern deterrent 
punishment. However, according to the Hanbali scholar Ibn 
Taymiyyah, the likes of Salman Rushdie would be considered 
infidels whose repentance is neither necessary nor acceptable, with 
ho respite being given prior to their execution. 

Having stated this, Khardfah adds that any of these rulings may be 
implemented, however, ‘on condition that it be for the benefit of 
Islam (li-majlahat al-Islam) ... and in the meantime presents a good 
image of Islam (atiyes fear WLIslam)’. Bearing in mind that 
Islam is a religion of tolerance, magnanimity and breadth, contem- 
porary Muslims need to prove the reality of these, especially in the 
context of relations between Muslims and non-Muslims at the 
present time, 
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finally, that he withdraws the existing copies from the mark 
‘When he does all of these things, it then becomes obligatory 
accept is statement on face value a8 Islam does not permit contriv 
soul searching. 

But, Kharifih adds, if Rushdie refuses to apologise with the 
conditions, then he will remain in fear for the rest of his life, and 
shall remain obligatory on Muslims ‘to reach him so long as he ee 


Id meeting wih ix Mas col on Critas Eve an 
the meeting was a victory for compassion, understanding, and 
peobgy ers belgesel ere teeasicearp, foapeer 
but the simple truth, and to my pleasure it was accepted as such.” 
‘Then he added ‘in spite of everything, The Satanic Verses is a nov 
that many of its readers have found to be of value. I cannot betr 
them. I believe the book must continue to be available so that it i 
be seen for what it i.” 
On 7 January 1991, the American magazine, Newsweek, wro 
that in February 1989 Salman Rushdie had declared ‘I am not 


As can be seen, Rushdie’s statements fall short of a categoric 
renunciation of the blasphemous content of his novel. The persiste 
ambivalence in Rushdie's statements and the contrast between 
words and his conduct, is bound to be reflected in any attempt 
evaluating the case. Professing the testimonial of the faith is an inte 


esting 

quence when Rushdie explicitly repents, stops defending and just 
Bhd Fapeeenl ae eE 
effect. What a merely verbal proclamation 

absolving Rushdie of the charge of blasphemy against ihe tacts 
of his persistent defence of the book, whether for financial gain of 
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moral claim to righteousness, needs to be determined (if only on 
grounds of procedural propriety) by a competent judicial tribunal. 
The court that adjudicates this case must exercise full judicial 
authority and be able to issue a binding decision. It is one thing for 
Rushdie to make statements in the knowledge that he does not have 
to comply with a binding order, and quite another when he knows 
that he would have to face the consequences of his conduct. 


NOTES 


1. Further deuils of evens, pres reviews, scholarly opinions and conference reso 
jutions concerning Rushdie can be found in Lisa Appignanesi and Sara Maitland, The 
Rushdie File; Rafat S. Nomads Ayat Sheyttniyyah: Nagd Kish Salman Rushdie, pp. 82 
{fe Khardfah's Hud al- Ltn ft fant Sabnan Rushdie, pp. 134, and Shabbir Akhtar, Be 
Careful with Muhammad: The Salman Rushdie Affair The lant three were all published in 
1989. For full details of publication see the bibliography below 

2. Quoted in Appignanesi, The Ruahdie Fie, p. 65. 

3, Quoted in Ibid, p. 27. 

4. Akar, Be Careful vith Muhammad, p. 129; Appiynanesi, The Rushdie File, p. 22. 

5. Both quoted in Appignanesi, The Rushdie File, p. 250. 

6. M. HL Farugi "Sucrilege, Litersry but Filthy: The Satanic Verses’, Impact 
Intemational, 28 October-10 November 1988, 

7. Applgnanesi, The Rushdie File, pp. 235-6. 

1, Front page article "Battle of the Book’, Newnueek, February 27, 1989; Abmad, 
Ayyit Shaytiniyyth, p. 84, 

9. tid. 

10. Quoted in Appignanesi, The Rushdie File, pp. 97-8 

11, Tid, p. 99. 

12. Quoted in Abmiad, Apa Shaysiniyysh, p. 91. 

13. Ibid., pp. 112, and 119, 

14, Quoted in Appignanesi, The Rushdie File, p. 139. 

15, The text of the statement appears in KharOfah, Hukm al-tilim, pp. 111-13, Fora 
shorter version see Abmad, AySt Sheyiniyyah, p. 112 

16, Quoted in Khardfah, Mukom al-fildm, pp. 114-15. 

17. Akhtar, Be Careful with Muhammad, p. 6. 

18. Quoted in Appignanesi and Maitland, The Rushdie File, p. 140, 

19, Globe and Mail, Toronto, 18 February 1989, 

20, Khari, Hikom al-bldm, p. 105. 

21, Ibid, p. 107, 

22. Ibid, pp 106-109. 
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Glossary 


‘Adalah: Uprightness of character. 
‘Custom. 


Adat (Malay): 
“Adhab: Punishment. 


it al-lisdn: The calamaties of speech. 
bad: Solitary hadith transmitted through a single chain of individ- 


‘Ahd al-dhimmah: Covenant of protection; covenant with the 
dhimmi. 

Abkam (sing. hukm): Principles; Teeher textual ordinances; the 
pillars of Islam. See also hukm 

Ahl al~adl: The just community, i.e. sone Sunnis; just people. 

Ahl al-baghy: Rebels. 

‘Ahl al-bayt: A member of the Prophet's & household; in the Quran, 

specifically his wives. 

Ahl al-bid' ah wa'l-shubuhat: Innovators; sceptics; sophists. 

‘AN al-fasid: The morally corrupt. 

All al-Hadith: The partisans of Tradition. 

Ahi al-hawa: Mischievous ot capricious people, 

‘Ahl-al-Kitab; Lit. ‘the people of the Book, ie. the Jews and 


Christians. 
Ahi al-ra'y: The partisans of personal opinion. 
All abskist: People worthy of being. coomslked, whose opinion 
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‘dnsir: The Helpers, the extly Mudios of Medina wibo took int 
Prophet a and the Meccan Emigrants (muhdjinin). 


i 


Ashab jalliyyah: Self-evident causes. 

‘Ashird': The tenth day of Mubarram, observed as a voluntary fast 
commemoration of the martyrdom of Husayn, the grandson 
the Prophet %. 


“ innovation. 
Bid‘ah qabibah: A bad (lit. ugly) innovation. 
Bid'ch Shariyysh: An innovation in matters pertaining to | 
Shariah. 


Bid'ah tarkiyya: An innovation involving the forsaking ot abandd 
ment of something lawful in the Shariah. 
Bid'ah ghayr tarkiyya: An innovation which does not consist of abi 
dloning any part ofthe Shara but may invalve an alteration 
‘Shariah, or may advance a perspective different to ¢ 
Bethe cebbated nora: 
Birr: Piety; rightcousness; pious work. 
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tial values’, often referring to the five values of life, 
faith, propery, intellect and lineage. The term is also used in 


Dhikr: Remembrance; mention; invocation (of a Name of God); 
Reminder: a reference to the Quran and the guidance therein, 
Dhimmi: Free non-Muslim subjecs living in Muslim lands, who, in 


return for aera tax payment, enjoy protection and safety. 
Din: 


Fagih (pl. fugaha’): Jurist. 

Fard ‘ayn: Emy obligation, often referring to religious 
duties, which are established by the decisive injunctions of the 
Qur'in and Sunnah. 


Fard kafi’i: Collective obligation of the community as a whole, 
which is discharged even if some, and not all, members of the 


Fasad al-gasd: ri intent; vee intention. 

: Transgressor; a corrupt person; one who violates the moral 
and religious values of Islam. ‘The term is often used in contradis- 
tinction to ‘adil, an upright person. 

Fant: Considered opinion given by a qualified scholar, a mufit 
(jurisconsult), or a mujtahid (one who is competent enough to 
conduct ijtihad) concerning a legal/religious issue; a religious 
edict, 


Fatwa al-Sahabr: The considered personal opinion of a Companion 


of the Prophet &. 
Fay': Spoils of war. 
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Fak Islamic law as developed by Muslim jurists. The term is 0 
used synonymously with Sharak; the main difference being 
an eee 


Ghusl: (AVG. bath = aikecal sogibemuact efec eavel Saeioae 
the end of a of menstruation or after having been 
coca with is considered ritually impure. 


rat 1. ahadin ie speacts ths reported id 
chi 
no a Mubammad &. ee 


Hajj: Pilgrimage to the holy Ka‘bah in Mecca; an obligatory 
chal pte Mss mst peor tft nce 


Hajiyyit: Complementary benefits which come next in order 
Priority to daniiriyyat. 

Hajr: To deny access to someone; a form of social boycott, signi 
by the refusal to answer the greeting of the person concert 
refusing to speak to them, and refusing to approve of their vie 

Al-Hakim: The Lawgiver (God). 

Hakim: Ruler, governor, deciding (factor etc) 

Hakim shart: A competent sit De ecocbie shoe the sper 

Halal; Legitimate; allowed by the Shari‘ah. 

Halal al-dam: Legally liable to be executed; lit. a person of ani 
whose blood is lawful. 


ife~ 


of 


or communi 
breve Theme of wan 
qq al-ddami: Personal or private rights. 
‘l-mudradah: The right of criticism. 
ridden. 


y 
Hla ssbb al-teutr; Confining the application of tir vo is proper 
grounds. 
Hawa (pl. ahwa’): Caprice; whimsical desire; or mischievous whim 


that takes one away from correct guidance and from the approved 
principles of Islam. 


Hisbak: Commanding or promoting good and forbidding or 
preventing evil (al-amr bi’l-ma'rif wa'l-naky ‘an al-munker). It is. a 
collective obligation (fard kafa’i) of the Muslim community to 
take an affirmative stand towards hisbah and put it into effect 
whenever the occasion arises 

Hizb (pl. ahzab): Group; band; party. 

Huda: Guidance, specifically Divine guidance. 

Hudid (ing, badd): Presenbed punishments which the Que’an ot 
Sunnah have determined for a handful of offences, including 
adultery and indefensible theft. 

Hukm (pl. abkam): Law, injunction, or value of the Shariah which 
seeks to regulate the conduct of competent individuals who are 
capable of bearing legal obligations. 

+ Legal ruling: a Shart‘ah command. 


ing law. 
Hukm wad't: Declaratory law. 

Hil sar hon spec (May: von shar 
Humiyyeh: Fre 

Hurriyyah Denipek Freedom of religion: religious freedom. 
Huriyyah Ijtimi¥iyyah: Social liberty. 

Hurriyyat al-mu aradah: Freedom to criticise. 

Humiyyat naqd al-hikim: Freedom to cniticise the governor or 
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Houriyyat al-ra'y ab-siydst: Freedom of expression in political afi 
ee tees : 


5 (p 
rit mane Larned oy rroen and Fae 
coming next after wijib and mandab. 

i eeeieesing Be 8 pee eS ohare: 


hdd: Lit. Self-exertion; independent reasoning 
Palas cael mujtahid) in order to deduce ake 
_ fuling of an issue from the source materials of the Sharfah, 
I-ra'y: Ijtihad which is founded on considered personal 


i and difference of opinion, often used 

comracon va Und; Sesaion 

Ikhtilaf al-tadadd: A substantial difference of opinion amounting 
contradiction, 

Ikhtilaf al-tanawuw': An insubstantial difference of opinion. 

Ikhtilaf fi'l-ra’y: Difference of opinion, 

Tkhtisas: Exclusive a 

Tkhtisdg hajiz: Exclusive aigecaete 

“Hllah: Cause. 

Ilm: Knowledge; science. 


“im al-ikhtilif: The science of disagreement. 
Imam: Lit. 4 leader; often referring to the and lead 
authority of a legal school (madhhab); any scholar; 


Pespirosie ws lead cingetptionl eats a cee 
head of state. 

Iman: Faith, consisting of professing Islam in one's words, whic 
also indicative of an affirmative state of mind towards Islam. 


cal 
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Jadmak: Standing vo begin the canonical prayer; thecal to indicate 


“Irad: Shunning. See also hajr. 
“Ind: Dignity. 
‘Tha’ Tate evening; night. 


: Honour; immunity; protection. 

Isnatd: The chain of transmitters for a hadith. 

Inibdad bi'l-ra'y: The arbitrary imposition of a personal opinion on 

crs, 

tifa al-hagq: The fulfilment of a right. 

Istihsin: To deem something good; yuristic preference, that is, when 
one of the two or more possible solutions to an issue is given pref- 
erence aver the other(s) on grounds of it being more conducive 
to the general objectives of the Shariah. 

Istihtar: Disdain; scom. 

Jsti'mal al-hagq: Use of a right. 

an Presumption of continuity. 

path accra rig a ay See maslahah for which it is 
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‘AL-tibae al-munasib: Consideration of what is proper and appropri- 
ate under the circumstances. 

sida’: Transgression against another, Synonym for al-ta‘addi, 

Izalat al-munkar: Removal of evil. 

‘Al-jabr wa'l-ikhtiyar: Predestination and free-will. 

Jadal: Disputation; argument; discussion. 


Fahl % 

Jakil: Ignorant person. 

Jamaah: Multitude; group; community. 

Jannah: The Garden, Paradise, 

Jarh al-shubiid: The impugning of witnesses; declaring the testimony 
of a witness invalid. 

Jahr bi'-si': Pulic utterance of wicked, hurtful,or malicious speech. 

“Jidal: See Jadal. 

Jihad: Lit. struggle, in both the moral sense of struggling against evil 
or striving for excellence, and also in the physical sense of armed 

le for a holy cause. 
‘The Islamic poll-tax. 

Fee Denial of the truth and veracity of the opinion and conduct of 
another party over minor differences. 

Al-kaba'ir: The major sins. 
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Kafa'ah: Adequacy; equality, for instance, between the spouses 
marriage. 

Kaffirah: Expiation. 

pire 

Rabe tence Oe scholastic theology of Islam developec 
such schools as the Ash‘arites and Mu‘tazilites. 

Press et or peor a oat 

Kalimah fayyibah: A good word; good speech. 


Kalimat al-shahddah: The Islamic testimonial of faith, namely 
testify that ‘there is no god save God, and Mubammad e. 


messenger’. 5 J 
Kathrat al-sw'al: Excessive questioning. 
Kati: Scribe. 


Khalifah: Caliph; vicegerent; successor. 
a Illicit proximity, intimacy or privacy between member 


the opposite sex. 

hey: That which i good or forthe best, good work; befice 

Al-Khulafa' al-Rashidan: The Rightly-Guided Caliphs, a referenc 
the first four caliphs in office after the the demise of the 

namely Abdi Bakr al-Siddiq (died 12 A.H./634 A.D.), U 

ibn al-Khattib (died 23/643), ‘Uthman ibn ‘Affin (died 35/ 

and ‘Ali ibn Abi Talib (died 40/661). They ruled for a tota 


oF covering: denial of Islam by one’s words 
. The term is often used in contr 


tinction to Iman and islam. 
Al-leufr al-akbar: The greater kufr, which is the explicit and uneq} 
‘ocal renunciation of the faith. 
Al-kufr diin al-kufr: Lit. ‘disbelief other than disbelief’; the lesser 
which is a degree below the greater kufr. Kufr in this sense does 
mean total or outright disbelief: it is used metaphorically in orde 
accentuate the gravity of conduct which actually amounts to tr 


Moda athe) The “Theblogical or legal school. The four 


ina 
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Sunni schools of law are: 1, the Hannafiyyah, founded by Imam 
Aba Hanifth al-Nu‘min ibn Thabit (4. 150/767); 2. the 
Milikiyyah, founded by Imam Malik ibn Anas (4. 179/795); 3. 
iil acreage sla ranarpeshecyy 

4. the Hanbaliyyah, founded by Imim Ahmad 
ibn Hanbal (4. 241/855). = 


‘Makrih: Reprehensible; something which is blameworthy yet legally 
not punishable. It is one of the five value points on the well- 
known Islamic scale of values, coming after mubi. 

Mat ya wall amnoune a aly gin or prof. 

Malikiyyak: Ownership; the right thereto 

‘Mandiib: Recommended, praiseworthy; a course of conduct which 
earns moral reward if followed; however a person who does not 
follow such a course of conduct is not open to punishment. It is 
also synonymous with mustahabb. 

Mansiikk: Abrogated. 

Al-manzilah bayna'l-manzilatayn: The intermediate state between 
Islam and disbelief (a Mu‘tazilite doctrine). 

Magasid al-Shart ake: The objectives of the Shariah. 

Magbiil: Acceptable. 

Maydhiff: A victim of slanderous accusation. 

Magyid (pl. magasid): Aim; objective; intention. 

‘Ma'rif: Good, in accordance with the Shariah, and the approved 
custom of society. The term is often used in contradistinction to 
munkar. 


Magalils mursalah: Unrestricted interests. 

‘Masalily mutabarah: Accreditd interests, namely those that have been 
clearly recognised by the Shariah. 

‘Me jiyah: Disobedience; sedition; rebellion; sin. 

Majlahah (pl. masalib): Public good, benefit or interest; often used in 
contradistinction to mafiadak, mischief, evil. The rules of the 
Shari“ah are all deemed to be for the realisation of the general 
benefit of the people. 

Maslahah ‘aliyah: A higher cause or interest. 
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‘Mira’: Acrimony; acrimonious contention; negative disputation. 
‘Muw'adhdhin: Muezzin; the man who, with the adhdn, summ 
‘Muslims to the prayers in a mosque. 

Mi‘dmalar fing mi analal): Ciel or commercial transactions, of 

‘used in contradistinction to ‘ibddat, devotional matters. 

Mu'auwal: Allegory. 

peeps Permissible; neutral; actions for which neit 

is accorded. 


Mubiadi (pl. mubtadn) Innovator. 
Ab rad bat: ‘A non- influential commoner who indulges i 


om oh One who splits off, or separates himself from 


psa ay ae Pe yg ee me 
autor of» work or, or commentary onthe Qu 


sa Bios pot 


. mubkam): The perspicuous verses of the Qur'an 
Muhjan: A married Muslim of upright character who is not guilt 
rind! or riddah; a chaste person; of unblemished reputation. 
‘Mubsinin (sing. mubsin): People noted for their piety and g 

; virtuous people, 
Majahir W'-ma' ast: A person who publicses their misbehaviou 


Majauie (Gh mujahidan: a legist competent enough to formulate 
independent opinion based on the traditional sources, in mat 


pray depder epic se pn trary 
a ie winch i contrary to 
established values of Islam. 


the 
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Munkarit: Highly reprehensible acts; wicked deeds. 
Murtadd (pl. murtaddiin): Apostate; a person who, after embracing 
Islam, renounces it by their explicit words and conduct. 
Mlachagsats ‘Separation; dissension; contention; antagonism; adverse 
viour. 
ccpencalens Aap mushrik): Polytheists; idolators; those who associate 


of some chapters of the Qur'in are typical examples; the ambigu- 
ous passages in the Qur'in, 
‘Mutlag: Absolute; unlimited; unrestricted. 


Nagl kadhib: False narration. 

Najih: Sincere advisor. 

Nasibah: Sincere advice, often offered at the initiative of its donor. 

Nasikk: Abrogating. 

‘Naskh: Abrogation. 

Nusiis (sing. nas): Clear textual injunctions of the Qur’in or Sunnah 
which convey meanings that are self-evident and do not require 


interpretation. 
Quda': The Divine decree. 

Qadar; Predestination; fate; destiny; power. 

Qudhf: Slanderous accusation, being one of the offences which carries 
a prescribed punishment (hadd) of eighty lashes of the whip. 
Quéhif The perpetrator of gadhf;slanderer. 


Qora'in: Circumstantial evidence. 
paces Decisive; definitive; not speculative. It is used in opposition 
Gamat ma'rifan; Courteous and correct speech. 


Qauwil'd kel maxims. 
lbh: The direction faced during prayer; fo Masims, the Ketboh 


Qtmat pinned ‘The fair market price. 
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Rajm: Punishment by stoning. 
AL-Rasil: The , the Mubammad &. 
epee ogee 
to nass (see nusiis). 
Ra'y bafil: Invalid opinion. 
pieces gem ‘A dubious opinion. 
EY maiman,Bneworhy or eon open 
Ra’y sabi: Valid or praiseworthy 
ry i: Aa [An opinion which ine: peets and caries taxa inj 


ns (musi). 
ety unlit: A comsidered personal opinion cocssting of the i 
ne 


Ri 
aati iseiieg aid bance on bees caning te conaclealcctra 
‘Sabb: Insult; vilification. 


Sabb al-Rasil &: To vilify, or blaspheme against the Prophet & 

Sabb al-sahabi: To insult one of the Companions of the Prophet 

Sabbab: Blasphemer. 

Sabr: Patience; 

Sad ol-dhard¥: Blocking recoune to expediens; blocking the 
to some end. 

Al-saghitir: The minor sins. 


Saigh: Permissible. 

Salah (pl. salawat): Canonical prayers that a Muslim is obligec 
perform five times daily. 

Salam: Peace; the Islamic greeting 'Peace be upon you', exchan 
among Muslims whenever they meet. 


ive 


ans 


pt pos. sleeper abled 
Salibin nib: Uptight an pious pople who act ghoul. 
Sawm: Fast, month of Ramadin. 


obligatory during 
Satya-fauaish: Concealment of minced 
‘Sha‘d'ir --Islam (Urdu): The ceremonies and rituals of Islam. 
: of 


sia i raeaiy Lusts; the carnal appetites; desires 
ine t 
Shav-inasil (Unda): The historical contet forthe revelation ofa 


Shar‘: Juridical, legal. 

Shartah: Islamic law as contained in the divine guidance of the 
Qur'in and Sunnah. ‘Islamic law’ is the nearest English translation 
of Shari'ah, yet the latter is not confined specifically to legal 
subject matter and extends to the much wider areas of moral and 
religious guidance, 

Sain: See sab. 


tan: 
Shubhah lth (lL. shubhat): Doubs. 
Pre-emy 


Shuf: emption. 

‘Shiri; Consultation. 

Shurit (sing. shart): Conditions; pre-requisites. 

Sifat Ging. fa Attributes; pl ey ‘Often used in reference to the 
Names of 

Sibha: cee 

Siydsah sha?iyyah: Shari‘ah-oriented policy; often refers to discre- 
tionary decisions taken by the Head of State or gadi in pursuit of 
public good, in response to emergency situations, or in cases 
where a strict application of the established law would lead to 
undesirable results. 

‘Sa’ al-ta'wil: Ill-conceived interpretation. 

‘Si isti‘mal al-hagg: The misuse or abuse of a right. 
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‘Sultah: 4 
Sunnah; The ing and conduct of the } 
ree 


Islam next to the Qur’in. The Sunnah of the Prophet is kno 
authentic reports of his sayings, Hadith. 
‘Sirah (pl. suwar): Chapter of the 
): Polytheist. 
‘Ta‘abbudt: Devotional. 
Ta'addt: See P'rida’. 


Ta‘ assuf ft isti'mal al-hagq: Abuse of a right, 
Tat dwun: Mutual asistance; co-operation in good work. 
intersection; amalgamation. 


Erp Bribetisionerity or thinga which are ricesly/dedab 
as opposed to dari which ae deemed to be exe 
Takdhib sarth: Explicit denial. 
Tapco ices of ba dene 
‘akhsts: Specification. 


Tat Sp Option. 
Taitm: Pe instruction, direction, schooling, training. 
ry Measurement. 


joee Dissimulation; expedient concealment - a principle 
Shi'ite theology which permits the believer to conceal the tr 
when in danger. 

Taglid: Lit. imitation; often implying an indiscriminate following 
the rulings and opinions of the ‘uland of the pas. It's often 
in contradistinction to j 


Ta‘rid bi'l-adha: Attempted harm, annoyance or hurt. 

Ta‘rid bit-gadhf: Attempted slander. 

Tarif hi apprising; making known, 

agit: Preference (of one legs opinion over othen). 

A chain of events. 

Tasty bt gal ‘An inner affirmation with the heart, as opposed | 
an affirmation with the tongue (lisin). 

Tashbib: Extolling the beauty of women. 

Tawbikh: Reprimand. 


le, 


th 
of 
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Tawhid: Monotheism; belief in the oneness of God; the Divine 


Unity. 

Ta'wil; Allegorical explanation. 

Tayammum: The ritual ablution before the canonical prayers, 
performed with clean earth in the absence of water. 

Ta'zir; Lit. deterrence or a deterrent punishment which a gadt may 
impose at his discretion by reference to attending circumstances. 
It is often used in contradistinction to hadd. 

Ta‘zir bi'l-mal: Damages for the plaintiff: financial compensation 
payable to the plaintitl 

‘Thubat: Established; certain; certainty. 

Tuhmah: Accusation; charge; insinuation; suspicion. 

Tuhr: Ritual purity. 

Ukhiwah: Fraternity; brotherhood. 

‘Ulama’ (ing, ‘alim): Religious scholars; theologians. 

Ula'l-amr: Lit. ‘those with authority’: government and community 
leaders, as well as the ‘ulamd', who exercise authority and 
influence in community affairs. The Qur'an requires that they 
must be respected and obeyed. 

Ummah: The Muslim community at large, irrespective of colour, 
race, place of residence, language, and nationality. The only bond 
of unity within the ummah is unity of faith. 

‘Ummah al-mu’minin: Lit. the ‘mothers of the believers’, referring to 
the wives of the Prophet &. 

Usil al-figh: Sources of roots of Islamic law and jurisprudence; refers 
mainly to the Qur'an and Sunnah as the principal sources of the 
Shariah, but also to a number of other sources and methods 
which are used in order to facilitate the yer exercise of ijtihdd, 

Ab-usiil al-khamsah: The five principles of the faith. 

Al-wa‘d wa'l-wa‘td: The Divine promise of reward and threat of 


punishment. 

Wad’: Enactment. 

Al-Wahid: The One (God). 

Wahid: One. 

Wajib: Obligatory; an obligation or duty arising from the decisive 
injunctions of the Qur'an and Sunnah. 

Wali al-hisbah: The market controller. 

Wa'z: Kindly admonition. 

Widit‘: The ritual ablution before the canonical prayers, performed 
with water. 


Wujib; Necessary; indispensability. 
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Yagin: Certitude. 

Zakah: Lit. purity; legal alms incumbent upon a Muslim, to help 
poor and the needy, at the rate of approximately two and a | 
percent, payable annually on certain types of sets held for c 


Zanadigah (sing, zindiq): Atheists; heretics. 
Zandagah: Heresy. 

: Speculation based on probability, sed 
tpectcioa based oa doubt (beh) were tho eances oth ti 


bring tight or wrong are equal. Zam is often admit a2 


Zan Seceatie 
Zihar (pire lhapaepe tye wanna 


Index 


‘Terms that appear in both English and as transliteration are cross-referenced. 
indicates 


‘An initial capital 


another entry, whilst small initial letters either refer 


toa sub-entry or are translations. If no translation is given please refer to the 


slowary or the text itself 


A 
“Abd Allah ibn Abi Sarb, 98, 245, 
248 


“Abd Allah ibn Mas‘dd, 70, 144 
“Abd Allah ibs Saba, 196 

“Abd Allah ibn “Umar, 188, 192 
“Abd ab-Salim, ‘lz al-Din, 137 
‘Abduh, resco aia 105, 151 
Abraham, 


Prophet 102, 
Abrogation, 88, 92, 100, 2s 
Absolute (muilag) command, 43 
Aba Bakr Skit (Conparion of 

the Prophet and first caliph after 

hirm), 11, 42, 50, 51, 98, 204, 248 
‘Aba Darr al-Ghaffics, 188, 195 
‘Aba Habib, Sa'di, 44, 51 
‘Ab0. Hanifah, Imam, $7, 173, 186, 


Aba Zahrah, Mubammad, 64, 92, 
98, 186, 189, 194, 195, 198, 205, 
220 


‘Abuse/Abusive speech, 171, 172, 
177, 178, 179, 180, 181, 182, 


contention (Mint; Mumdrit), 
122, 123, 147, 152-6, 259 
‘Adalah (uprightnes), 12 


Prophet, 
Adha, 217, 238, 240, 245, 247; 


Adhall; athallin (most burniliated), 
238-9 

Adhan (dhe call to prayer), 143, 144 

“Adl, 4, 127, 262-71, see also Justice 

Adultery, 94, 125, 168, 172, 175 of 
the eyes, 206, see also Zina’ 


‘Aff, Mubammad al-Sadiq, 50, 52 
‘Afzal Zallah, Muhammad, Chief 
Justice of Pakistan, 268 
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principles), 18, 31, 


lukem; ahkiim al-‘adl (rules of law) 


Abmad, Raf 

‘A’shah, wife of the Prophet, 134, 
185, 230, 233, 242 

‘Akhtar, Shabir, 294, 295, 298 

“All ibn Abi Talib, 58, 125, 127, 
155, 184, 186, 196, 197-9, 200-1, 


‘Amm, see General command 
Al-Amt bi'L-ma if wa'lenahy San 0 
munkar, 28, 35, 50, 77, 80, 159 
an 


219, 220, 222, 


234, 235, 288, 291, 297, 2 


Ash‘ariyyah, 149, 152, 220, 223 
‘Ast al-sibhak, 57, see also 


Presumption of validity 
Ail al-tashei" (norm of the Shart'a 
89 
Al-Asmat al-Husnd, 10, 148, see 
‘Names! 
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is 


Avedah, ‘Abd al-Qidir, 6, 14, 41, 
104, 199-200 

Aws ibn Thabie, 65 

Al-Awel'l, 156 


Backbiting, 2, 12, 117, 118-123, 
180, 259, see also Ghibah 
tama’, 4 
Baghy, 61, 130, 131, 132, 143-147, 
199, 200, 203, see also 


‘Transgression; Rebellion 
Al-Bihl, Mubammad, 40, 41, 46, 
180, 262 
Al-Bahnasiwi, Salim, 187, 190 
AL “ 


Bajt, 
eens ee Th, 


BanO Nadir, 99, 100 

AL-Baret, AbO'l-Husayn, 183 

‘Batiniyyah, 63, 135, 136, 140, 219, 
tee alo Isms 'tiyyah 

Bay'ah, 194 

Beneficence, 78, 262, see aloo Khayr 

Benefits, essential, see masa 


61, 130, 131, 132-143, 

5. 147, 156, 167, 195, 
203, 204, 273-6, 287; bid ah 
dalalah (misguided bid" a), 137; 
bid’ ah ghayrtarkiyyah, 133; bid ah 
hhagigiyyah (genuine bid'ah), 132; 
bid'ah haxanah (good bid ah), 136, 
139; bid'ah (partial 
bid'ah), 132; bid'ah mustahsanah 
(beneficial bid'ah), 132; bid'ah 

gabthah (bad bi ah), 136; bid'ah 


Blameworthy opinion (ra'y madh- 
mum), 61, 69, 130 
(sabbat), 217, 218, 223, 
227, 231, 233, 234 
13, 4, 8, 12, 62, 117, 
166, 178, 181, 186, 189, 190, 
200, 212-50, 259; 
definiton of, 214; in Judaism, 214- 
5; in Inlamic and Western law, 
215; of « non-Muslim, 235; and 


Calamities of speech, see Ajit al- 
stn 

‘Calumny, 166, 240, 241; see also. 
‘Mir 

Capital offence, 181 

Capital punishment, 98, 194, 213, 
226, 228, 229-30, 236, 243, 249, 


250 
Caprice, 61, 130, 132-143, 204, see 
abo Hawa’; 


of Malaysia, 
‘on obscenity, 282 
evidence, see Qurl'in 
Collective (Fard kaj), 


28, 30, 36, 39, 45, 73, 81 
Commanding good and forbidding 
evil, 2, 11, 26, 28, 30, 35, 50, 73, 
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77, 121, 159, 209, see abso 
Hisbaly, 


Promotion of | and 
prevention of evil: Al-Amr bi- 
‘wa'lenahy ‘an 
Cc of the 10, 


‘ompanion(s) of the Prophet, 

35, 36, 38, 41, 42, 45, 46, 50, 61, 
63, 64, 70, 71, 79, 93, 98, 99, 
100, 118, 119, 125, 135, 137, 
145, 147, 150, 179, 181, 182, 
183, 184, 186, 195, 197, 198, 
199, 218, 230, 242, 244, 245, 


‘Compulsion in 
99, 100, 102, 104, 260 
Conditions, legally necessary, See 


‘Consensus, 12, 13, 46, 62, 69, 70, 
98, 105, 146, 230, 261, 275, see 


‘Consututions, modem, 260, 267, 
269 
Constructive criticam, 49-50, 51, 


73, 106 
‘Consultation, 2, 12, 26, 40-44, 61, 
63-4, 70, 71, 73, 74, 76, 7, 106, 
130, 197, 261, see also Shing 
Consultative asembly, see Majlis al- 
Shiirit 
‘Contempt, against God, the 
the Quin, Islam, 167, 
214, 215, 216, 217, 224, 229, 239, 
243, 247, 286-7, 288-9, 295, see 
alko Insult, Sabb, Shatm; contempt 
of court, provision against, 277, as 
_fitnah, 280-1; contempt of the 
ruler (Malaysia), 281 


‘Co-operation, 30, 73, 79, 80, 26 
also Ta! dumm 

Corruption, 198, 199, 200, 201, 
155, 196; and contempt of law 
281 

Criminal Gode of Indonesia, 290 

Cursing: curse (La'n), 166, 168, 

171, 181, 182-5, 198-9, 241, 2 


205, 212, 213, 222, 236, 
237, 238, 240, 241, 243, 
247, 248, 289, 292, 296, 299 
‘Defamation, 117, 118-123, 259 


Democracy, 73 
Derision, 118-123 
er 5 


ts, 22, 23 
see also Tahsiniyyat 

Detention, 210 

Deterrent punishment, 175, 178, 
181, 182, 189, 204, 205, 208, 
236, see also Discretionary 


Tszir 
Dhat Allah, 148-151, See also 'thy 
Essence of under God 
Dhikr, 133, 134, 140 
Dhimmi, 39, 179, 218, 280, 234, 
235, 236 
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Kuft 
Dimer: 189, 191, 192, 224, 
244, see also Infidel; 
Punishment, 94, 171, 
210, 229, see also Ta‘zir, 
Deterrent 


Disputation, 65, 67, 134, 182-6, see 
also 


Byaits j295 
his nai 
eat 2D, 23, 74, 166 
values, 22, 23, 33, 86, 
119, 166 


ore 118, 120, 130, 168, 
176; obscene and indecent 


Fasdd al-qasad (jl-intent), 202, 203 
Fasad "Lard (corruption in the 
19 


Fisig (transgrewor), 53, 179, 184, 
189, 219 

Fatimah bint Qays, 51 

Fanwa(s), 47, 69, 70, 72, 219; of 
Ayatollah Khomein, 
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sion 277; and contempt, 280-281; 
and modem law, 285-6; see also 
Constitution of 

Figh, 26, 46, 62, 135, 175, 213, 
218; Hanafi figh, 57, 63, 96, 138, 
158, 173, 182, 199, 201, 205, 
208, 222, 225, 232, 233, 234, 


Sigh, 94, 120, 173, 176, 199, 201, 
210, 224, 232, 233, 234; Shafi'l 
Sigh, 37, 70, 95, 137, 173, 199, 
201, 215, 222, 224, 232, 233, 


Firyoh (Calumnny), 175, see aso 
in” 
Fy eats ‘188, 217, 219; al-a'mal, 
203 


Fimah, 3, 4, 32, 86, 87, 94, 98, 
134, 166, 190-212, 277-84, see 
ako Sedition 

Fitnat al-shahawit, 201, 203, 204, 
206 

Fitnat al-shuibuhat, 201-4 

Forgiveness, 169, 245-6, 260 

Fraternity, see Ukhiiwak; social 

260 


Freedom, see also Humiyyah; of 
association and assembly, 2, 73- 
186, 200; of belief, 6, 87, 88, 89, 
98, 99, 103, 104, 191, 292; of 
conscience, 2, 6, 89, 103, 105, 


tabi), 1, 2,3, 5, 6,7, 8 9, 1, 
12, 13, 14, 26, 27,28, 35, 
42, 47, 48, 51, 65, 73, 76, 77, 7 
106, 107, 130, 166, 170, 190, 
192, 193, 194, 203, 259, 260, 
261, 277, 278, 279, 292, 298; a 


263; of opinion (hwmlyyat al-ra'y 
5, 6, 51, 52, 61-72, 74, 77, 130 
see also freedom of expres. 
sion; of the press, 7, 19, 279; of 
religion (humiyyah 

/buriyyat al-tadayyun), 2 
6, 87-106, 192, 193, 212, 213, 
220, 260; of speech (huriyyat al: 
gawd), 2, 5, 6, 8, 13, 14, 15, 16, 
19, 26, 28, 42, 51, 52, 61, 66, 6 
73, 74, 77, 106, 117, 129, 130, 
131, 147, 166, 167, 168, 193, 
194, 259, 260, 263, 277, 278, 


13, 14, 15, 19 


oda wa'l-Qadar;al-Jabr wa'l- 

Uhtiyir), 147, 151-2, 196 
Friday's congregational prayers, 2 
bine yemcarm of jurisprudence), 


Fusiig (iniquity), 180 
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GS 

General (‘Amm) command, 43, 95 

Gentleness, see Rif 

Ghadab (anger), 123 
(goal-oriented), 264 

‘Ghaybah (Occultation), 275-6 

Al-Ghazali, 


Mubammad, 28, 30, 
32, 33, 34, 63, 78, 119, 122, 123, 


rryah 
God, dhe seabee of 198 148, 


150,151, 152, 214; the 
Being of, 148, 149; the command 
(am) of, 245; the curse of, 183, 
240-3; 


the Essence of (Dhat Allah), 147, 
148-151; 
the eyes of, 149; the Face of, 149; 
the of, 154: the 
knowledge of, 152; the omnipres- 
ence of, 151; the omniscience of, 
151; aire 148; the 
Beautifial Names of (al- 


of, 147; the Speech of, 150, 223, 


149; the Vision of, 220, 221; the 
will of, 151, 152; the wrath of, 
246 


Gospel, 101 
H 
‘Hadanah (right of custody), 264 


Hadd, 94, 98, 117, 125, 173, 177, 
‘238; hudiad, 12, 94, 171, 174, 
also Prescribed 


Haji Mohamed of Perak, 274, 275 
Biivyas 22 76 ne abe 


interest/benefits 
Hajj (the pilgrimage), 219, 292 
Hajr (Social boycou), 142, 156 
TEs Guha reat 


pada 201; halal al-dam, see 


the Divine Name al-Hagg, 4, 
10; (right), 16, 78, 262-71; ale 
‘agg al-adamt, 10, 231-3, see also 

under Rights; hagg al- 
“abd, 173, 231-3 see also the right 
‘of man under Rights; hagg Allah, 
10, 142, 231, 265, see also the 
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Freedom of Expression in Islam 


In recent years the subject of freedom of expresion in Iam has 
become a topic of heated debate. Prof Mohammad Hashim 
Kamali’s Freedom of Expression in Islam offers the first and only 
detailed presentation in English of freedom of expression from 
both the legal and the moral perspectives of Islam. This is a pio- 
neering work which provides a detailed examination of the affir- 
mative evidence on the subject of freedom of expression found in 
the sources of the Sharfah, as well as considering the limitations, 
whether moral, legal or theological that Islam imposes on the valid. 
exercise of this freedom. In particular, the sophisticated and 
detailed treatment of the concepts of freedom to express an opit- 
ion (huriyyat al-ra'y), freedom to criticize (buriyat al-mu Jada), 
freedom of religion (al-humiys aldiniyya) is an important contri- 
bution to scholarship in this area of study 

Fredom of Expression in lam is informative not only on the sub= 
Ject of the possibilities of freedom of expression within Islam, but 
also on the cultural eradition of Islam and its guidelines on social 
behaviour. Distinguished by its clarity and readabiliry, this book is 
not only essential reading for anyone interested in Islamic law, in 
Muslim society ot in issues of comparative jurisprudence, but is 
also an important contribution to the current debate conceming 
the definition and limits of the principle of free speech. Suitable 
for undergraduate and post-graduate courses in Islamic Studies, 
Comparative Jurisprudence and Political Theory. 
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